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Minor Children

Unmarried children under 18 years of age
who are not on active duty with the Armed
Forces.

Nonsupport Complaint

A written or oral complaint by a family
member, or a third party acting on behalf of
a family member, that alleges one of the fol-
lowing:

a. Soldier is providing no financial support.
b. Soldier is providing insufficient finan-

cial support.
c. Soldier is failing to comply with—
(1) An oral agreement,
(2) A written support agreement, or
(3) A court order that sets up a financial

support requirement.

Soldier

As used in this regulation, the term soldier
includes commissioned officers, warrant offi-
cers, and enlisted personnel.

Staff Judge Advocate

The chief legal officer and his or her staff
who advise commanders on laws and regula-
tions affecting the command. Includes com-
mand judge advocates and post judge advo-
cates, but not legal assistance attorneys or
attorneys assigned to the Trial Defense Serv-
ice.

System of Records

Any record under DA control from which
information is retrieved by the name of the
individual or by his or her SSN.

Variable Housing Allowance

An amount of money prescribed by law
that a soldier receives to defray high housing
costs in the continental United States.

Written Support Agreement

Any written agreement between husband
and wife in which the amount of periodic fi-
nancial support to be provided by the soldier
spouse has been agreed to by the parties. A
written support agreement may be contained
in a separation agreement or property settle-
ment agreement. Also, the support agree-
ment may be shown by letters exchanged be-
tween the parties in which the amount of
support has been agreed to by the parties.
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Subpart A—General Provisions

§ 588.1 Purpose.
This regulation prescribes policies

and procedures for filing, processing,
investigating, and settling Equal Em-
ployment Opportunity (EEO) com-
plaints. The processing of all EEO com-
plaints filed by civilian Army employ-
ees or applicants for employment will
be governed by this regulation. This
regulation will be revised to reflect
changes made by the EEOC in its regu-
lations and/or through the issuance of
new or revised directives.

§ 588.2 Prescribed forms.
The following forms are contained in

appendix P to this part.
(a) DA Form 2590–R, Formal Com-

plaint of Discrimination.
(b) DA Form 5492–R, Precomplaint

Counseling Data Sheet.
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(c) DA Form 5493–R, Individual Com-
plaint Data Sheet.

(d) DA Form 5494–R, Class Complaint
Data Sheet.

(e) DA Form 5495–R, Chronology of
Individual EEO Complaint.

(f) DA Form 5496–R, Chronology of
Class EEO Complaint.

(g) DA Form 5497–R, Disposition of
Complaint of Discrimination.

§ 588.3 Explanation of abbreviations
and terms.

Abbreviations and special terms used
in this regulation are explained in ap-
pendix O.

§ 588.4 Responsibilities.
(a) The Army Director of Equal Em-

ployment Opportunity, referred to in 29
CFR 1613.204, will be designated by the
Secretary of the Army to set EEO pol-
icy. This individual will ensure that—

(1) Army programs conform to this
policy.

(2) Adequate resources are available
to implement the Army’s EEO pro-
gram.

(3) A system to process EEO com-
plaints exists.

(b) The Director of Equal Employ-
ment Opportunity Compliance and
Complaints Review Agency (EEOCCRA)
will—

(1) Develop Army policy and pro-
grams to process discrimination com-
plaints.

(2) Manage and operate the Army dis-
crimination complaint system for indi-
vidual and class complaints from Army
civilian employees and applicants.

(3) Process and prepare final Army
decisions on individual and class com-
plaints of discrimination for approval
by the Secretary of the Army or his or
her designee.

(4) Process requests from the EEOC
for case files on complaints that are
appealed to EEOC.

(5) Receive and implement appellate
decisions rendered by EEOC and proc-
ess requests for reopening and recon-
sidering EEOC decisions.

(6) Provide guidance to subordinate
Army activities on the discrimination
complaint system.

(c) The Administrator of the U.S.
Army Civilian Appellate Review Agen-
cy (USACARA) will—

(1) Conduct investigations of civilian
employee complaints of discrimina-
tion.

(2) Prepare reports of findings includ-
ing recommendations on corrective ac-
tions to be taken by the activity.

(d) The Civilian personnel Officer
(CPO) will—

(1) Ensure that EEO officers, EEO
counselors, and investigators are given
appropriate access to personnel records
and copies of records relevant to the
complaint without an inordinate inva-
sion of privacy.

(2) Perform personnel regulatory re-
views and technical support to labor
counselors, EEO counselors, and EEO
officers.

(e) The Activity Commander respon-
sible for the discrimination complaint
program for all serviced and tenant or-
ganizations.

(1) Ensure that sufficient resources
are available to EEO program official
to manage and operate the discrimina-
tion program effectively.

(2) Ensure that supervisors and man-
agers understand and meet their re-
sponsibilities in the discrimination
complaint program.

(3) Stress the need for prompt proc-
essing and informal resolution of dis-
crimination complaints.

(4) Ensure that management is ade-
quately represented at all steps in the
complaint procedure where representa-
tion is authorized.

(5) Make timely recommendations
and decisions on complaints of dis-
crimination and awards of attorney
fees.

(6) Ensure that Army and EEOC deci-
sions are implemented promptly.

(7) Ensure that the following infor-
mation is regularly publicized and per-
manently posted on official bulletin
boards, with easy access to all employ-
ees and to applicants for employment
with the Army:

(i) The name and address of the Army
Director of Equal Employment Oppor-
tunity.

(ii) The names, addresses, and tele-
phone numbers of the activity EEO of-
ficials, including the EEO officer and
EEO counselors.

(iii) Where applicable, a list of the or-
ganization each counselor services.
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(iv) A statement that a counselor
must be consulted before a formal dis-
crimination complaint is filed under
this regulation. (Where applicable, em-
ployees should also be advised that dis-
crimination may be grieved under the
negotiated grievance procedure or
through Merit Systems Protection
Board (MSPB) appellate procedures.)

(v) The time limits to start action
and to file and process a complaint
under this regulation. When applicable,
employees should also be advised of
time limits for filing allegations of dis-
crimination under the negotiated
grievance procedure or MSPB appellate
procedures.

(f) The major Army command
(MACOM) EEO officer will—

(1) Advise the MACOM commander on
the resources required in the command
to manage the discrimination com-
plaint program effectively.

(2) Ensure that the EEO complaint
processing program is operated effec-
tively and efficiently throughout the
MACOM.

(3) Ensure that reports and files are
submitted accurately and promptly.

(4) Make on-site evaluations of activ-
ity level effectiveness and give staff as-
sistance as needed.

(5) Ensure that all time limits set
forth in this regulation are met.

(g) The activity EEO officer will—
(1) Manage the Activity complaint

processing program and advise the Ac-
tivity Commander on EEO matters
that require his or her attention.

(2) Advise the Activity Commander
to ensure that adequate resources are
available in the activity to manage the
complaint program effectively.

(3) Recommend the Availability or
adequate EEO counselors to provide ef-
fective counseling services. As a guide,
there should be one counselor for about
every 500 serviced employees. This
ratio may vary depending on local
need.

(4) Supervise EEO counselors to en-
sure that they perform effectively and
are trained in all phases of complaint
processing. Refer to assign EEO coun-
selors for precomplaint counseling.

(5) Ensure that counselors and inves-
tigators are given administrative and
logistical support, including appro-
priate access to personnel records and

copies of records relevant to the com-
plaint, without an unwarranted inva-
sion of privacy.

(6) Make the final decision on behalf
of the Secretary of the Army to reject,
in whole or in part, individual com-
plaints at the activity; also accepts
complaints provisionally subject to
final decision by the Secretary of the
Army or his or her designee.

(7) Ensure that complaints are proc-
essed promptly and that all require-
ment for precomplaint counseling and
for processing complaints of discrimi-
nation are met.

(8) Ensure that every reasonable ef-
fort is made to reach an informal reso-
lution of the complaint. He or she will
advise the Activity Commander on pro-
posed dispositions.

(9) Arrange for USACARA investiga-
tions, EEOC hearings and provide for
court reporters, making sure that the
EEOC complaints examiner is correctly
advised to direct his or her report to
EEOCCRA and that the correct number
of transcripts are ordered.

(10) Ensure that all copies of case
files misdirected to the installation by
complaints examiners are returned to
the complaints examiner with instruc-
tions to send the files to EEOCCRA.

(11) Send legible copies of complaint
files to EEOCCRA as fast as possible.

(12) Prepare and submit the required
reports.

(13) Maintain and safeguard com-
plaint files.

(h) The EEO counselor will—
(1) Advise complainant and manage-

ment officials of their rights, inquire
into allegations of discrimination
raised under this regulation, and try to
resolve discrimination complaints at
the precomplaint stage.

(2) Keep records indicating when the
aggrieved person first contacted the
counselor. These records will document
the inquiry methods used to reach a so-
lution and the result of the inquiry.
Such records will provide specific facts
to be included in the counselor’s writ-
ten report to the EEO officer upon
completion of counseling.

(i) The servicing legal officer/Staff
Judge Advocate (SJA) will—

(1) Provide legal advice on EEO mat-
ters to the Activity Commander, the
CPO, and EEO officials.
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(2) Act as the Army’s activity-level
legal representative in hearings on in-
dividual complaints and in class action
proceedings.

(3) Review for legal sufficiency, as re-
quested, proposed informal adjust-
ments or settlement agreements, pro-
posed disposition letters, and final de-
cision letters.

(4) Advise the Activity Commander
regarding settling claims of attorney
fees and costs. The counselor will for-
ward with analysis and recommenda-
tions to the Department of the Army
(DA), through the Labor and Civilian
Personnel Law Office (DAJA-LC), Of-
fice of the Judge Advocate General, for
final decision, all claims for attorney
fees and/or costs that are not settled at
the activity level. (See§ 588.54)

(j) Managers and supervisors will act
promptly to prevent or correct situa-
tions that may give rise to complaints
of discrimination. All members of the
work force will refrain from actions or
comments that might be viewed as dis-
criminatory. Supervisors will allow
employees with collateral EEO duties
enough duty time to perform their EEO
functions. They will also ensure that,
at the precomplaint and the formal
stages of the complaint, complainants
and their representatives are allowed
to use a reasonable amount of duty
time to work on their complaints.
Managers, supervisors, and employees
must cooperate fully with counselors,
EEO officers, investigators, and exam-
iners.

§ 588.5 Authority.
This regulation implements the di-

rectives of the Equal Employment Op-
portunity Commission which is
charged by statute with the enforce-
ment of equal employment opportunity
in the Federal Government. Discrimi-
nation complaints filed under this reg-
ulation are processed under the guid-
ance of EEOC regulations contained in
part 1613 of title 29, Code of Federal
Regulations (29 CFR part 1613). This
regulation will be revised to reflect
changes in EEOC directives and regula-
tions.

§ 588.6 Policy statements.
(a) Persons who take part in present-

ing or processing discrimination com-

plaints will be free from restraint, in-
terference, coercion, harassment, dis-
crimination, and reprisal.

(b) A discrimination complaint will
be processed with due regard for the
rights of persons against whom allega-
tions have been made.

(c) Complaints will be processed
promptly and impartially.

(d) Complaints should be resolved at
the earliest possible stage; informal
resolution can occur at any stage of
processing. Early resolution of com-
plaints achieves better employee rela-
tions, cuts administrative costs, and is
consistent with the Army’s commit-
ment to equal employment oppor-
tunity.

(e) This regulation does not affect
the rights granted unions that have ex-
clusive recognition in the Army. Fur-
ther, this regulation is not intended to
affect the rights of an employee rep-
resented by such a union from exercis-
ing the option to file—

(1) A discrimination complaint under
this regulation.

(2) A grievance under a negotiated
procedure.

(3) An appeal under the appellate pro-
visions of the MSPB regulations.

(4) Sufficient resources, in terms of
personnel and funds, will be made
available at all levels of command to
assure the success of the Army’s Equal
Opportunity Program.

(5) Suspenses imposed by this regula-
tion are purely administrative and
were established by the EEOC and the
Army. They are designed to encourage
prompt resolution of complaints. Fail-
ure to meet such a suspense will not
nullify any administrative proceeding.
All ‘‘days’’ referred to in this regula-
tion are calender days.

§ 588.7 EEO counselor training.

All EEO counselors will be given the
required training as soon as possible
after their appointment, within time
limits set by the major command.
Training will at least include comple-
tion of the basic EEO counseling course
given by regional offices of the Office
of Personnel Management or any com-
parable course, and courses in EEO and
civilian personnel management, as ap-
propriate. Additional and refresher
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training will be determined by com-
mand policy. All Army training should
stress the Army policy to seek infor-
mal resolution at the earliest possible
stage of complaint.

§ 588.8 Venue.

EEO complaints will generally be
processed at the activity where the al-
leged discrimination occurred. The
complaint may be processed at a dif-
ferent location designated by the
MACOM EEO officer if processing is
impractical at the activity where the
alleged discrimination occurred. (See
§§ 588.9 and 588.69)

§ 588.9 Complaints involving the Sec-
retary of the Army or officials of
the Office of the Secretary of the
Army.

(a) Precomplaint counseling that in-
volves official at the Secretary of the
Army level will be coordinated with
the EEO officer, Office of the Secretary
of the Army, regardless of where in the
Army the counseling may arise. The
EEO officer at the activity where the
aggrieved person is employed or has ap-
plied for employment will be respon-
sible for ensuring that local counseling
is conducted in accord with §§ 558.13 and
588.32. The coordination will be accom-
plished before the activity EEO coun-
selor conducts the final interview. Co-
ordination may be on an informal basis
using the most expeditious means of
communication.

(b) Formal complaints that involve
actions taken by the Secretary of the
Army or an official of the Office of the
Secretary of the Army will be for-
warded for acceptance and processing
to the EEO officer, Office of the Sec-
retary of the Army, regardless of where
in the Army they arise. The activity
EEO officer will issue a letter to the
complainant acknowledging receipt of
the complaint and informing the com-
plainant of the referral to the Office of
the Secretary of the Army. The letter
must state that such acknowledgment
does not constitute acceptance of the
complaint. The activity EEO officer
must forward to the EEO officer, Office
of the Secretary of the Army, the fol-
lowing documents:

(1) The complaint.

(2) A copy of the acknowledgment or
receipt.

(3) A recommendation as to the ac-
ceptance or rejection of the complaint,
along with an analysis in support of
the recommendation.

(4) A copy of the EEO counselor’s re-
port.

§ 558.10 Complaints involving the
Chief of Staff, Army; MACOM com-
manders; officials of the Army Staff;
and its Staff support or field oper-
ating agencies.

(a) Precomplaint counseling that in-
volves the Chief of Staff, Army;
MACOM commanders; official of the
Army Staff; or its Staff support and
field operating agencies (unless these
activities have been designated to be
serviced by an EEO officer other than
the EEO officer for the Military Dis-
trict of Washington (MDW), will be co-
ordinated with the EEO officer for
MDW regardless of where in the Army
the counseling may arise. The EEO of-
ficer at the activity where the ag-
grieved person is employed, or has ap-
plied for employment, will be respon-
sible for ensuring that local counseling
is conducted in accord with §§ 588.13 and
588.32, and that the required coordina-
tion is accomplished before the activ-
ity EEO counselor conducts the final
interview. Coordination may be on an
informal basis using the most expedi-
tious means of communication.

(b) Formal complaints that involve
actions actually taken by the Chief of
Staff, Army; MACOM commanders; of-
ficials of the Army Staff; or its Staff
support and field operating agencies
(unless these activities have been des-
ignated to be serviced by an EEO offi-
cer other than the MDW EEO officer),
will be forwarded for acceptance and
processing to the MDW EEO officer, re-
gardless of where in the Army the
counseling may arise. The letter must
state that such acknowledgment does
not constitute acceptance of the com-
plaint. The Activity EEO officer must
forward to the EEO officer, MDW, the
following documents:

(1) The complaint.
(2) A copy of the acknowledgment of

receipt.
(3) A recommendation as to the ac-

ceptance or rejection of the complaint,
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along with an analysis in support of
the recommendation.

(4) A copy of the EEO counselor’s re-
port.

§ 588.11 Complaints involving the U.S.
Army Civilian Personnel Center
(CIVPERCEN).

(a) The Chief, CIVPERCEN will
render the proposed disposition if a
complaint challenges all of the follow-
ing:

(1) The rating, ranking, and referral
process at the Army-wide referral
level.

(2) Actions taken by DA Career Pro-
gram administrators and/or Career
Program screening panels.

(3) The complainant was not included
on the referral list.

(b) The Activity Commander respon-
sible for the nonselection will render
the proposed disposition if a complaint
challenges all of the following:

(1) The rating, ranking, and referral
process at the Army-wide referral
level.

(2) Actions taken by DA Career Pro-
gram administrators and or Career
Program screening panels.

(3) The complainant was included on
the referral list but not selected.

(c) Pertinent information will be pro-
vided by CIVPERCEN or other DA level
referral offices, as appropriate, to in-
clude in the Activity Commander’s pro-
posed disposition.

Subpart B—Individual Complaints
of Discrimination

§ 588.12 Who may file a complaint?

Any employee, former employee, or
applicant for employment covered by
this regulation, who believes he or she
has been discriminated against because
of race, color, religion, sex, national
origin, physical or mental handicap,
age, and/or reprisal in an employment
matter subject to the control of the
Army, may file an individual com-
plaint of discrimination. The com-
plaint may also be filed for the com-
plainant, by a representative des-
ignated in writing by the complainant.
(The summarized, step-by-step com-
plaint procedure at appendix A and the
flow chart at appendix C may be repro-

duced locally and given to the com-
plainant.)

§ 588.13 Precomplaint processing.

(a) Before a formal complaint can be
filed, the complainant must first
present the matter to an EEO coun-
selor for inquiry within 30 calendar
days from the date of the alleged dis-
criminatory event, the effective date of
a personnel action, or the date that the
aggrieved person became aware or rea-
sonably should have become aware, of
the discriminatory event or personnel
action. Matters raised after the 30-day
time limit will be counseled by the
EEO counselor even though a formal
complaint may later be rejected for un-
timeliness.

(b) At the initial interview, the EEO
counselor will inform the aggrieved
person of the following matters:

(1) The aggrieved person may be ac-
companied, represented, and advised at
all counseling interviews by a rep-
resentative designated in writing in ac-
cord with § 588.71.

(2) The aggrieved person will waive
the right to file a formal complaint
under this regulation and its proce-
dures if he or she files or has already
filed a grievance on the same allega-
tions of discrimination under a nego-
tiated grievance procedure or an appeal
with the MSPB. The counselor will
give the aggrieved person a handout
similar to that contained in appendix D
which informs the individual of the
other procedures available for filing al-
legations of discrimination. If the ag-
grieved person has already filed an ap-
peal with the MSPB or a written griev-
ance under a negotiated procedure on
the same issue, the EEO officer will re-
ject a formal complaint under this reg-
ulation.

(3) The counselor will not reveal the
aggrieved person’s identity to anyone
unless the aggrieved person gives writ-
ten permission or a formal complaint is
accepted.

(4) The counselor will define and
record the dates and facts of the spe-
cific incidents or personnel actions
that are the basis of the discrimination
complaint. The aggrieved person must
cooperate with the counselor in clearly
defining issues for investigation.
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(5) If the aggrieved person believes
that a particular person discriminated
against him or he, then that individual
may be identified as the alleged dis-
criminating official (ADO).

(6) If an EEO counselor has filed a
discrimination complaint individually
or as a class agent then, at the discre-
tion of the activity EEO officer, he or
she may be precluded from counseling
any other person concerning a com-
plaint until that counselor’s complaint
is resolved by a final Army decision
and all appeals have been exhausted.
An activity EEO officer may preclude
an EEO counselor from counseling
based on actual or perceived conflict of
interest.

(c) The EEO counselor’s duties during
inquiry are as follows:

(1) The counselor will inquire into
the specific incidents and actions
indentified by the aggrieved person at
the initial interview. The counselor
should interview persons who can give
direct information on the allegations.
If the aggrieved person has named an
ADO or an ADO is otherwise identified,
the counselor must interview that per-
son unless the counselor has informa-
tion that clears the ADO from any al-
leged discrimination to the satisfac-
tion of the aggrieved person. Before
any interview with an ADO, the coun-
selor must advise that individual of his
or her rights and the nature of the ac-
cusations in accord with § 588.61.

(2) The counselor’s inquiry should be
designed to obtain only that informa-
tion necessary to reach an informal
resolution of the aggrieved person’s al-
legations. Usually such inquiries are to
be completed within a matter of days.
The inquiry should not be as extensive
as an investigation under § 588.19. The
counselor should function as a medi-
ator between the aggrieved person and
management and should seek a reason-
able informal resolution.

(3) The counselor should prepare a
written report of all actions taken dur-
ing the inquiry and of the advice, if
any, given to the aggrieved person and
the activity.

(d) The EEO counselor’s duties at the
final interview are as follows:

(1) The counselor should conduct the
final interview with the aggrieved per-
son within 21 days after the matter was

first called to the counselor’s atten-
tion, absent extraordinary cir-
cumstances that must be documented
by the counselor. At that time, the
counselor will tell the aggrieved person
of the results of the inquiry and discuss
proposed solutions. Upon completion of
the final interview, the counselor
will—

(i) Inform the aggrieved person, in
writing, of the right to file a formal
complaint within the next 15 calendar
days. This formal notice should be
given to the aggrieved person by the
use of the sample letter in appendix E.
The counselor must not try to influ-
ence the aggrieved person on whether
or not to file a formal complaint and
must emphasize that the decision to
file rests solely with the aggrieved per-
son.

(ii) Stress that a formal complaint
must give specific information on the
alleged acts of discrimination and
must be limited to the issues discussed
with the counselor in the precomplaint
procedure. A formal complaint that is
not specific or does not define the
issues will be returned for clarification
and canceled if not properly defined.

(iii) Inform the aggrieved person that
he or she must inform the EEO officer
immediately in writing if legal counsel
or any other representative is retained
for a formal complaint. (See § 588.71)

(2) If the final interview is not held
within 21 calendar days of initial con-
tact with the EEO counselor and if the
matter has not previously been re-
solved to the satisfaction of the ag-
grieved person, the counselor will in-
form the aggrieved person in writing,
in the 21st day, of the right to file a
formal complaint of discrimination.
(See appendix F.) The counselor must
not try to influence the aggrieved per-
son on whether or not to file a formal
complaint and must emphasize that
the decision to file rests solely with
the aggrieved person.

(3) Upon completion of counseling,
the counselor will prepare a written re-
port of all actions taken during the in-
quiry, and of the advice, if any, given
to the aggrieved person and to manage-
ment. The counselor will provide this
report to the EEO officer along with a
copy of the written Notice of Final
Interview. The EEO counselor will also
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complete DA Form 5492–R
(Precomplaint Counseling Data Sheet)
and appropriate portions of DA Form
5493–R (Individual Complaint Data
Sheet). The DA Form 5492–R will be
prepared for each reportable contact at
the time the Notice of Final Interview
is issued. These documents will be sub-
mitted to the EEO officer along with
his or her report. DA Form 5492–R and
DA Form 5493–R will be reproduced lo-
cally on 8 1⁄2- by 11-inch paper.

(e) All Army personnel will fully co-
operate with and support the EEO
counselor in the performance of his or
her duties under this regulation. The
EEO counselor will be free from re-
straint, interference, harassment, coer-
cion, discrimination, or reprisal in con-
nection with the performance of his or
her duties.

§ 588.14 Filing a formal complaint.
(a) A formal complaint must be filed

within 15 calendar days after the date
of receipt of the notice of final inter-
view with the EEO counselor. The for-
mal complaint must be filed in writing
by the complainant. If vague or general
allegations are contained in the com-
plaint, the complainant will be given
an opportunity to provide specific in-
formation that will clearly define the
issues. If specific information is not
provided, the vague or general allega-
tions of the complaint will be canceled
for failure to prosecute.

(b) Complaints should be submitted
on DA Form 2590–R (Formal Complaint
of Discrimination). Complaints submit-
ted in letter form, while not preferred,
will be accepted if they meet the other
requirements of this regulation. How-
ever, in this situation, the EEO officer
will complete a DA Form 2590–R and
attach it to the letter. DA Form 2590–
R will be reproduced locally on 81⁄2- by
11-inch paper. A copy of DA Form 2590–
R is located at the back of this regula-
tion.

(c) Persons to whom complaints may
be submitted are as follows:

(1) A formal complaint may be sub-
mitted to the Army official listed
below:

(i) Activity EEO officer.
(ii) Activity Commander.
(iii) Federal Woman’s Program Man-

ager.

(iv) Director of Equal Employment
Opportunity.

(v) Secretary of the Army.
(2) All activity publication will re-

quest the complainant to submit a
copy of his or her complaint to the ac-
tivity EEO officer regardless with
whom it is filed. Anyone other than the
activity EEO officer who receives a
complaint will immediately transmit
the complaint to the activity EEO offi-
cer, indicating the date of receipt of
the complaint if it is not postmarked.
EEO counselors should encourage ag-
grieved persons to submit their com-
plaints to the activity EEO officer to
assure timely processing.

(3) A formal complaint is deemed
filed on the date that it is postmarked
or, if there is no postmark, on the date
it is received by one of the officials
listed in c(1) above. The activity EEO
officer will acknowledge receipt of the
formal complaint in writing. (See ap-
pendix G.)

(4) Upon receipt of the formal com-
plaint, the EEO officer will indicate
the MACOM against which the com-
plaint is filed, code the matters giving
rise to the complaint, ensure the DA
Form 2590–R is completed, and imme-
diately submit one copy of the com-
pleted DA Form 2590–R to EEOCCRA.

§ 588.15 Criteria for acceptance.
(a) A complaint will be accepted by

the EEO officer (subject to final deci-
sion by the Secretary of the Army or
his or her designee) unless the com-
plaint contains one or more of the fol-
lowing:

(1) Refers to a situation over which
the Army has no jurisdiction.

(2) Is not based on the complainant’s
race, color, religion, sex, age, national
origin, physical or mental handicap,
and/or reprisal. Complaints of discrimi-
nation because of age are accepted only
if the complaint was at least 40 years
of age when the action complained of
occurred.

(3) Sets forth matters identical to
those in a previous complaint filed by
the same complainant and which has
been, or is being, processed.

(4) Sets forth matters identical to
those in a grievance filed in writing by
the same complainant under a nego-
tiated grievance procedure.
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(5) Sets forth matters which also
form the basis of an appeal filed before
the MSPB by the same complainant.

(6) Is untimely.
(i) The matters in a complaint must

have been brought to the attention of
an EEO counselor within 30 calendar
days after the incident, effective date
of a personnel action, or the date the
aggrieved person became aware of rea-
sonably should have been aware, of the
discriminatory event of personnel ac-
tion.

(ii) Formal complaints must be filed
within 15 calendar days after receipt of
the Notice of Final Interview.

(iii) The Activity Commander or his
or her EEO officer will waive the time
limits of this paragraph if the com-
plainant can show either—

(A) That he or she was not notified of
the time limits and was not otherwise
aware of them.

(B) That he or she was prevented by
circumstances beyond his or her con-
trol from submitting the matter within
the time limits of this section.

(C) The time limits of this paragraph
may be waived for reasons deemed suf-
ficient at the discretion of the Activity
Commander or his or her designee.

(D) The letter accepting the com-
plaint will state the specific basis for
any waiver of time limits.

(b) The Secretary of the Army or his
or her designee reserves the right to re-
ject a complaint previously accepted
by an EEO officer when making the
final Army decision on the Basis of one
or more of the grounds specified in a
above.

§ 588.16 Acceptance and rejection of
formal complaints.

(a) As soon as the EEO officer accepts
a formal complaint, he or she will give
a copy of the EEO counselor’s written
report on the precompliant counseling
to the complainant. The original report
will be kept in the complaint file.

(b) The EEO officer will review the
complaint against the criteria of
§ 588.15 and determine which allega-
tions should be accepted or rejected.
The EEO officer will ensure that the
complainant was informally counseled
on each matter accepted in the formal
complaint.

(1) The EEO officer may ask the com-
plainant to give more specifics on alle-
gations or meet with the EEO coun-
selor on a matter not previously dis-
cussed in the precomplaint counseling.

(2) The EEO officer may cancel a
complaint for failure of the complain-
ant to prosecute his or her complaint if
the complainant does not provide the
needed information to the EEO officer
in the time specified.

(c) The EEO officer will decide
whether to accept or reject a complaint
in whole on in part. When appropriate,
the EEO officer will coordinate accept-
ance or rejection of a complaint with
the labor counselor. The acceptance of
any complaint shall always be condi-
tioned upon the final decision of the
Secretary of the Army or his or her
designee in accord with § 588.15(b).

(d) The EEO officer will provide the
complainant and his or her representa-
tive, if any, a written decision within 5
calandar days after the complaint is re-
ceived. The decision will be either
hand-delivered to the complainant or
sent by certified mail. The complain-
ant must acknowledge receipt of the
decision in writing. The decision must
specify which allegations or parts of a
complaint were accepted and explain
the grounds for any rejection or can-
cellation. The decision will also advise
the complainant of the right to appeal
the rejections or cancellations.

(e) If a complaint has been rejected
in whole or in part, the EEO officer
will process the closure in accord with
§ 588.69(b). The case file will be retained
by the EEO officer for 2 years from the
date of the final Army decision or until
all administrative and judicial appeals
are exhausted, whichever is longer.

(f) If any part of a complaint is ac-
cepted by the EEO officer, a copy of the
complaint will be sent directly to the
appropriate USACARA Regional office
by the EEO officer requesting the as-
signment of an investigator and citing
applicable funds for payment of travel
and per diem. As indicated in § 588.17
the transmittal letter will identify the
part(s) of the compliant which have
been accepted for investigation.

(g) Immediately upon acceptance of a
formal complaint, the Activity Com-
mander should designate the activity
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labor counselor as the Army represent-
ative. An ADO may not serve as an
Army representative. At the request of
the labor counselor, the Activity Com-
mander may also appoint a personnel
specialist or other activity personnel
to assist the labor counselor.

§ 588.17 Arranging for the investiga-
tion.

(a) Within 3 calendar days after ac-
ceptance of a formal complaint, the
EEO officer will request the assign-
ment of a USACARA investigator. (See
appendix K.) A copy of the request let-
ter without enclosures will be provided
to the complainant, his or her rep-
resentative, and the labor counselor.
The request must contain the following
information:

(1) A clear statement of the issues
that were accepted.

(2) A statement of the parts of the
complaint that were rejected.

(3) The complainant’s organization,
work location, mailing address, and
telephone numbers (both AUTOVON
and commercial).

(4) The complainant’s designation of
a representative, including the rep-
resentative’s work and mailing ad-
dresses and telephone numbers (both
AUTOVON and commercial).

(5) A fund citation for travel and per
diem.

(6) A specific point of contact within
the activity EEO office.

(7) Legible copies of the following
documents:

(i) The formal complaint.
(ii) The EEO counselor’s report.
(iii) Any relevant documents.
(b) The EEO officer or a designee will

arrange for the investigator’s visit.
This may include—

(1) Arranging for quarters and trans-
portation.

(2) Providing a private office, clerical
help, and access to a telephone.

(3) Making sure that all named wit-
nesses and ADO’s are readily available.

(4) Giving the investigator any other
administrative help needed to conduct
an efficient investigation.

(c) The EEO officer should provide
the labor counselor with at least 10
days advance notice of the dates, time,
and location of the USACARA inves-
tigation.

(d) To avoid the appearance of impro-
priety, no activity personnel, to in-
clude EEO, CPO, management, or labor
personnel will express an opinion re-
garding perceived merits of a com-
plaint, or lack thereof, with the
USACARA investigator. However, ac-
tivity personnel may disclose facts
that would assist the USACARA inves-
tigator at any time prior to the com-
pletion of the investigation and receipt
of the USACARA Report of Investiga-
tion (ROI).

§ 588.18 Authority assigned to the
USACARA investigator.

By designation of the Secretary of
the Army, USACARA investigators are
authorized to act as shown below.

(a) Investigate all aspects of a com-
plaint. This includes reviewing and
copying all records judged by the inves-
tigator to be pertinent to the inves-
tigation. Classified documents may be
examined only by an investigator who
possesses the appropriate security
clearance.

(b) Require all Army personnel to
copperate with the investigator in con-
ducting the investigation.

(c) Require Army personnel who have
any knowledge of the matter com-
plained of to furnish testimony under
oath or affirmation without a pledge of
confidence, unless this testimony
would result in self-incrimination.

(d) Administer oaths.
(e) Issue an ROI containing conclu-

sions and recommendations.

§ 588.19 Conducting the investigation.

The investigator—
(a) Collects facts and develops infor-

mation on each accepted allegation in
the Complaint and reviews the cir-
cumstances under which the discrimi-
nation is alleged to have taken place.
The investigator does not have the au-
thority to expand the scope of the in-
vestigation to include any charges of
allegations that were not included in
the formal complaint or for which
precomplaint counseling was not given.
The obligation of the investigator to
collect facts and develop information
does not lessen the responsibility of
the complainant and management to
prepare, present, and explain their po-
sitions as the disputes.
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(b) Administers oaths and obtains
statements from witnesses under oath
or affirmation. The investigator deter-
mines the witnesses whose testimony
is necessary to the investigation and
interviews and obtains affidavits from
only these witnesses whose testimony
is necessary to the investigation and
interviews and obtains affidavits from
only these witnesses. Affidavits are in-
cluded in the investigative file only if
the investigator deems the testimony
relevant and necessary. The investiga-
tor documents for the record the rea-
son any witness identified by the com-
plainant or by management was not
interviewed and the reason evidence
that was offered was not accepted.

(c) Gives the ADO, if named or identi-
fied, full opportunity to review docu-
ments and respond to all allegations
made against him or her in accord with
§ 588.62.

(d) Collects and analyzes information
on how members of the complainant’s
group are treated compared to other
employees in the organization where
the discrimination is alleged to have
occurred. This information may in-
clude, for instance, statistical data on
promotions, disciplinary actions,
awards, or other personnel actions.

(e) Investigates work policies and
practices relevant to the accepted alle-
gations of the complaint.

(f) Collects information needed to re-
view the merit of mixed case issues
that are included under § 588.46.

(g) Is independent of control by any
of the parties to the complaint, but is
entitled to the full cooperation of all
parties and their representatives.

(h) Sends the ROI to the EEO officer,
with a copy of the report without at-
tachments to the EEO officer at the
next higher level of command within 45
days after assignment of the case. This
45–day time limit is purely administra-
tive in nature. Failure to process a
USACARA investigation within this
time frame will not prevent the admin-
istrative processing of any complaint
of discrimination. Included in the file
are the investigator’s findings and rec-
ommendations and other relevant doc-
uments as described in § 588.76.

§ 588.20 Informal adjustment and offer
of hearing.

(a) The EEO officer will thoroughly
review the ROI to ensure that the ADO
was given an opportunity to respond to
each allegation as described in
§ 588.62(c) and that the investigation is
comprehensive and adequately address-
es all issues accepted in the complaint.
The EEO officer may return an ROI to
USACARA for further investigation if
the ROI is inadequate. The EEO officer
will specify the additional issues to be
investigated or evidence to be gath-
ered.

(b) Within 5 calendar days after re-
ceipt of the USACARA ROI, the EEO
officer will send a complete copy of the
USACARA ROI to the complainant and
his or her representative, if any, with
an offer to meet and discuss an infor-
mal adjustment of the complaint. The
ROI may be sent by certified mail, re-
turn receipt requested, or be personally
delivered by an Army official. If the
ROI is personally delivered, the com-
plainant and the representative will ac-
knowledge receipt in writing. If the
complainant or the representative de-
clines to sign a receipt, the server will
sign and indicate to whom and when
the ROI was served. The receipt will be
filed in the complaint file.

(c) If the complainant agrees, an ad-
justment meeting should be held with-
in 10 calendar days after receipt of the
USACARA ROI by the EEO officer. The
Activity Commander, or a designee,
should consult with the EEO officer,
the labor counselor, and the CPO, on
the proposed terms of the adjustment.
The adjustment meeting should be ac-
complished by the least costly method
while protecting the rights of the com-
plainant. Adjustment meetings may be
conducted by conference call or cor-
respondence if the concerned parties
are not readily available. The com-
mander or a designee may also consult
the ADO on the subject. Offers of set-
tlement and the details of negotiations
about settlement offers will not be in-
cluded in the complaint file.

(d) If a tentative settlement is
reached, its proposed terms are coordi-
nated by the EEO officer with the labor
counselor and the CPO as appropriate
before it is finalized. It is then signed
by the complainant and the Activity
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Commander, or a designee, and made
part of the complaint file. A copy of
the terms of the settlement will be
given to the complainant, his or her
representative, and the ADO. (See ap-
pendix H.)

(e) An informal adjustment may in-
clude an award of attorney fees and/or
costs if there was a finding or admis-
sion of discrimination. (See § 588.55 for
special procedures on no-fault settle-
ments without a finding or admission
of discrimination.) If the parties agree
on an adjustment of the complaint, but
cannot agree on the issue of attorney
fees and/or costs, that issue will be
handled separately. The issue of attor-
ney fees and costs will then be the sub-
ject of the final decision by the Sec-
retary of the Army or his or her des-
ignee. (See § 588.51 for guidance.)

(f) If the complainant does not agree
to meet, or if an adjustment is not
reached, the Activity Commander will
give the complainant a Notice of Pro-
posed Disposition of Discrimination
Complaint with a copy furnished to the
ADO. (See appendix I.) The notice,
which must first be reviewed by the
labor counselor for legal sufficiency,
will—

(1) Indicate the date a meeting was
held to attempt adjustment or that the
complainant refused to meet.

(2) Notify the complainant of his or
her right to a final Army decision with
or without a hearing, and of the 15-cal-
endar-day time limit to make the re-
quest. Decisions regarding attorney
fees and/or costs will be made in accord
with §§ 588.54 and 588.55.

(3) Contain an analysis of the case
and the rationale for the proposed dis-
position.

(4) Be issued within 20 calendar days
of receipt by the EEO officer of the
USACARA ROI.

(g) If the complainant does not re-
spond within 15 calendar days from re-
ceipt of the Notice of Proposed Disposi-
tion, the Activity Commander will
adopt the proposed disposition as the
final Army decision and notify the
complainant accordingly, advising him
or her of the right to appeal to the Of-
fice of Review and Appeals, Equal Em-
ployment Opportunity Commission,
and the right to file a civil action (app
B). Although complaint adjustments

are specificially provided for in this
paragraph, the activity should con-
tinue to be alert to the possibility of
adjustments at any stage of the com-
plaint process.

§ 588.21 MACOM review of proposed
dispositions.

When a USACARA investigator rec-
ommends a finding of discrimination
and the Activity Commander rejects
that recommendation in favor of a pro-
posed disposition finding no discrimi-
nation, that proposed disposition
(along with the complaint file) will be
forwarded to the Activity Command-
er’s MACOM commander for review.
The MACOM review will be performed
within 30 calendar days after the
issuance of the proposed disposition.
The MACOM commander’s review of
the proposed disposition will be made a
part of the complaint file. The MACOM
review will be performed concurrent
with the processing of a complaint for
a hearing in accord with § 588.24 or as
part of the processing of a complaint
for an Army decision without a hearing
in accord with § 588.16.

§ 588.22 Failure to carry out the terms
of the adjustment.

If the activity does not carry out, or
if it cancels, any action specified by
the adjustment, for any reason not due
to acts or conduct of the complainant,
the complaint will be reinstated for
further processing at the written re-
quest of the complainant. The com-
plaint should be reinstated at the point
where processing stopped. If the Activ-
ity Commander determines that the
terms of the adjustment have been im-
plemented, a decision declining to rein-
state the complaint will be issued. Doc-
uments evidencing implementation
will be attached to the decision with an
advisement of appeal rights to the
EEOC.

§ 588.23 Request for Army decision
without a hearing.

When the complainant, dissatisfied
with the Activity Commander’s pro-
posed disposition asks for an Army de-
cision without a hearing, the EEO offi-
cer sends the original and one copy of
the complaint file the ERROCCRA,
ATTN: SFCR, WASH, DC 20310–1813.
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(For a list of the contents of the com-
plaint file, see § 588.76. The EEO officer
ensures that all copies of the file are
complete, legible, and identical.

§ 588.24 Arranging a hearing.
(a) When the complainant asks for a

hearing, the EEO officer requests as-
signment of a complaints examiner
from the EEOC District Office that has
geographic jurisdiction over the activ-
ity where the hearings is to be held.
(See appendix L.) The hearing will usu-
ally be held at the activity where the
complaint if permanently assigned or
has applied for employment. If another
location is preferred, the written re-
quest to EEOC will specify the alter-
native location. However, EEOC will
decide where a hearing is to be held.
For travel funding and other costs, see
§ 588.79.

(b) The written request to EEOC will
include the original complaint file (See
§ 588.76). In addition, one copy of the
tabbed complaint file will be sent to
EEOCCRA.

(c) The request to the EEOC will ask
that the complaints examiner send the
complaint file with the final report and
four copies of the hearing transcript to
the Director, EEOCCRA, ATTN: SFCR,
WASH, DC 20310–1913. When there is
more than one complainant, the EEO
officer will ask that an additional copy
of the report and transcript be sent to
EEOCCRA for each additional com-
plainant. If the complaints examiner
sends the report to the activity rather
than to EEOCCRA, the EEO officer will
immediately return the file to the
EEOC by certified mail, return receipt
requested, with instructions to trans-
mit it to the Director, EEOCCRA,
ATTN: SFCR, WASH, DC 20310–1813.

(d) The request to the EEOC will also
provide the name, title, address, and
telephone number of the labor coun-
selor as the Army representative at the
hearing. A copy of the request will be
given to the complainant.

(e) The EEO officer will arrange for
the services of a court reporter at the
hearing. Activities may not use Army
court reporters and should attempt to
arrange for a court reporter from Navy
or Air Force installations under an
interservice support agreement. If no
reporter is available, the activity may

then contract for a court reporter
through their contracting office using
the General Services Administration
(GSA) Federal Supply Schedule.

§ 588.25 The hearing.
(a) The hearing is conducted by an

EEOC complaints examiner subject to
EEOC regulations and procedures. This
paragraph is provided for information
and general guidance and does not con-
trol the EEOC complaints examiner’s
activities.

(b) Before scheduling the hearing, the
complaints examiner reviews the com-
plaint file to determine if further in-
vestigation is needed and, if so, asks
the activity to conduct the additional
investigation. If a complaints examiner
asks an activity to conduct further in-
vestigation, the EEO officer will
promptly forward the request to the re-
sponsible USACARA Regional Office
with an information copy of the trans-
mittal letter furnished the complain-
ant and the complaints examiner. The
examiner may also ask the activity to
arrange for the witnesses needed to tes-
tify at the hearing. (See § 588.70) If a
prehearing adjustment of the com-
plaint is reached, the original copy of
the agreement will be forwarded imme-
diately to the activity EEO officer who
will send necessary closeout document
to EEOCCRA.

(c) Attendance at the hearing is lim-
ited to persons determined by the com-
plaints examiner to have a direct con-
nection with the complaint. The activ-
ity will make available all DA person-
nel called as witnesses for a hearing,
unless the presence of a prospective
witness is administratively imprac-
tical. The complaint examiner con-
ducts the hearing to bring out perti-
nent facts and accept pertinent docu-
ment. Rules of evidence are not applied
strictly, but the examiner will exclude
irrelevant or unduly repetitious evi-
dence. Information that has a bearing
on the complaint, including employ-
ment policies or practices relevant to
the complaint, will be received in evi-
dence. The complainant, his or her rep-
resentative, if any, and the labor coun-
selor at the hearing are given the op-
portunity to cross-examine witnesses
who appear and testify. Testimony is
given under oath or affirmation. (See
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§ 588.64 for the right of the ADO at the
hearing.)

(d) The hearing is recorded and tran-
scribed verbatim. All documents ac-
cepted by the examiner at the hearing
are made part of the record. If the
labor counselor submits a document
that is accepted, a copy of the docu-
ment shall be furnished to the com-
plainant. If the complainant submits a
document that is accepted, he or she
shall make the document available to
the labor counselor for reproduction.

(e) The complaints examiner consid-
ers all documents in the complaint file,
including the record of the hearing, in
making his or her findings, and analy-
sis, and recommendation. The exam-
iner then sends the complaint file to
EEOCCRA with the required number of
copies of the examiner’s report and
hearing transcript, and notifies the
complainant of the date that this is
done. The report may include rec-
ommended remedial action, if proper,
regarding the matter that gave rise to
the complaint. Also, the examiner may
send EEOCCRA a separate letter con-
cerning conditions in the activity that
do not have a direct bearing on the
complaint.

§ 588.26 Final Army decision.
(a) The Director of EEO or another

person designated by the Secretary of
the Army makes the final decision, in
writing, for the Army. The decision,
based on information in the complaint
file, is sent to the complainant and his
or her representative, if any, by cer-
tified mail, return receipt requested.
Copies are sent to the MACOM and ac-
tivity EEO officer. The decision may
also be personally delivered to the
complainant and the representative by
an Army official. If so, the complain-
ant and the representative acknowl-
edge receipt by signing and dating the
official copy, and the server signs it
and indicates on the copy to whom and
when the decision was served. The re-
ceipt or the signed copy is filed in the
complaint file.

(b) If a hearing was not held, the de-
cision will specify the reasons for the
decision and any remedial action to be
taken.

(c) If a hearing was conducted, the
complainant and the activity will re-

ceive a copy of the findings, analysis,
and recommendations of the com-
plaints examiner with a copy of the
hearing record. The final Army deci-
sion may adopt, reject, or modify the
decision recommended by the com-
plaints examiner. If the examiner has
recommended a finding of discrimina-
tion and if the final Army decision let-
ter will give the specific reasons for the
rejection or modification. A com-
plaints examiner’s recommended find-
ing of discrimination will become final
and binding on the Army if 180 cal-
endar days have elapsed since the com-
plaint was filed and the Army has not
issued a final decision concerning the
recommendation within 30 calendar
days after its receipt.

(d) The Army decision will require
any remedial action authorized by law
that is judged to be necessary or desir-
able to resolve issues of discrimination
and to promote EEO policy.

(e) If discrimination of reprisal is
found and there is an attorney of
record, the Army decision will advise
the complainant and his or her rep-
resentative that attorney fees and/or
costs maybe awarded and that any re-
quest for this award must be docu-
mented and filed within 20 calendar
days after receiving the notice. Where
the Army determines not to award at-
torney fees and/or costs to a prevailing
complainant represented by an attor-
ney, the decision will state the specific
reasons for denying the award. Attor-
ney fees and/or costs are not authorized
in age discrimination complaints.

(f) The Army decision will inform the
complainant of the right to appeal the
decision to the EEOC, of the right to
file a civil action, and of the applicable
time limits. (For appeal and civil ac-
tion procedures, see § 588.57.)

(g) Section 588.65 of this regulation
addresses the rights of the ADO when a
final decision is made.

§ 588.27 Avoiding delays.
(a) Complainants and management

officials must not only comply with
the time limits specified in this section
and Army directives, they should also
process a complaint without delay so
that it may be resolved within 180 days
after the formal complaint is filed.
This includes the time spent by the
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complaint examiner in processing the
complaint. In mixed cases covered by
§ 588.42, the Army decision should be
given within 120 days.

(b) If the activity has not issued a de-
cision and has not asked for a com-
plaints examiner within 75 calendar
days from the date a formal complaint
was filed, the EEOC may require the
Army to take steps to make sure the
complaint is processed promptly. Al-
ternatively, the EEOC may assume the
complaint’s processing. This assump-
tion may include an EEOC investiga-
tion that will be paid for by the activ-
ity.

§ 588.28 Canceling a complaint.
(a) If a complainant fails to pros-

ecute the complaint prior to the
issuance of the USACARA ROI, the
EEO officer will notify the complain-
ant of the possibility of cancellation if
the complainant does not proceed with-
in a specified time period. If the com-
plaint is canceled, the EEO officer will
notify the complainant, in writing, of
the cancellation, and of his or her right
to appeal to the EEOC or to file a civil
action. The notice will also give the
time limits for filing an appeal or civil
action.

(b) If the complainant fails to pros-
ecute the complaint and it has been in-
vestigated by USACARA, the EEO offi-
cer should send the file to EEOCCRA
and request that the Secretary of the
Army or his or her designee issue a
final decision.

§ 588.29 Consolidation of complaints.
(a) Two or more complaints of dis-

crimination filed by different Army
employees, former employees, or appli-
cants for employment, making sub-
stantially similar allegations of dis-
crimination, may, with written permis-
sion of the complainants, be consoli-
dated for processing by any of the fol-
lowing individuals:

(1) EEO officer.
(2) Activity Commander.
(3) USACARA investigator.
(4) EEOC complaints examiner.
(b) Two or more complaints of dis-

crimination from the same employee
or applicant may, at the discretions of
the EEO officer, Activity Commander,
USACARA investigator, or EEOC com-

plaints examiner, be joined for process-
ing after notifying the individual that
his or her complaints will be processed
jointly.

§ 588.30 The complaint file.
The complaint file will be indexed

and tabbed in reverse chronological
order and will contain legible copies of
the documents listed in § 588.76.

Subpart C—Class Complaints of
Discrimination

§ 588.31 General guidance.
(a) An employee or applicant who

wishes to be an agent for a class and
who believes the class has been dis-
criminated against because of race,
color, religion, sex, national origin,
physical or mental handicap, age, and/
or reprisal in an employment matter
controlled by the Army, may file a
class complaint of discrimination. An
agent must be a member of the class
and must allege that he or she has been
personally harmed by a personnel pol-
icy or practice that the Army has the
authority to change or eliminate.

(b) EEO personnel trained in han-
dling class complaints serve as the
counselors for class complaints.

(c) Agents of the class should be thor-
oughly familiar with the criteria in
§ 588.33 before they file a class com-
plaint.

(d) The summarized step-by-step pro-
cedure in appendix B, and the flow
chart at appendix J may be reproduced
locally and used as a handout.

§ 588.32 Precomplaint processing.
(a) An employee or applicant for em-

ployment who wishes to be an agent in
a class complaint must consult with
the responsible activity’s designated
EEO counselor for class complaints.
Contact must be made within 90 cal-
endar days from one of the following
dates:

(1) The date of the matter giving rise
to the allegation of individual dis-
crimination.

(2) The effective date of a personnel
action.

(3) The date that the aggrieved per-
son became aware, or reasonably
should have become aware.
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(b) The counselor should advise all
aggrieved persons orally and in writing
of the following:

(1) The discrimination complaint pro-
cedures.

(2) The criteria for the acceptance of
class complaints.

(3) The aggrieved person’s right to
anonymity during the precomplaint
process unless disclosure is authorized
by the aggrieved person or a formal
complaint is filed.

(4) The aggrieved person’s right to
anonymity during the precomplaint
process unless disclosure is authorized
by the aggrieved person or a formal
complaint is filed.

(c) EEO counselor duties. The EEO
counselor will—

(1) Make whatever inquiry is nec-
essary to clarify and define the issues.

(2) Counsel the aggrieved person con-
cerning the issues involved.

(3) Inform the EEO officer and the
CPO and other affected officials when
corrective action is believed necessary.

(4) Attempt informal resolution
through discussions with appropriate
officials of the responsible activity.
When involved in such discussions, the
counselor may seek advice from the
servicing legal office.

(5) Keep records of all counseling ac-
tivities.

(6) Summarize in writing actions and
advice given, if any, concerning the
issues in the personnel management
policy or practice.

(7) Provide sufficient information to
the EEO officer so that he or she may
notify by electrical transmission the
Director of EEOCCRA (EEOCCRA/
SFCR/WASH DC 20310–1813) and OTJAG
(DAJA/LTC/WASH DC 20310–2210) with-
in 5 calendar days after the start of
precomplaint processing. The informa-
tion provided must identify precisely
all matters raised in the complaint.
The right of anonymity during the
precomplaint processing will be ob-
served unless disclosure is authorized
by the class agent. If possible, the
counselor should reach a mutual agree-
ment with the class agent and his or
her representative, if any, as to the
specific issues to be considered. This
agreement will be in writing and signed
by the parties concerned with a copy
provided to the complainant and his or

her representative. Information pro-
vided to the Director, EEOCCRA, will
identify precisely all matters raised in
the complaint, except that anonymity
during the precomplaint processing
will be observed unless disclosure is au-
thorized by the class agent.

(8) Conduct the final interview and
terminate counseling with the class
agent not later than 30 calendar days
after the date on which the allegation
was first called to the counselor’s at-
tention. This interview will take place
whether or not the matter has been re-
solved. At this final interview, the
counselor informs the aggrieved person
in writing that—

(i) Counseling is over.
(ii) The class agent has the right to

file a formal class complaint of dis-
crimination within the next 15 days.

(iii) The class agent must imme-
diately inform the EEO officer if he or
she hires legal or other representation.

(iv) A formal complaint must specifi-
cally describe the acts of alleged dis-
crimination.

(v) Only matters discussed with the
EEO counselor will be considered in a
formal complaint.

(9) Avoid influencing the class agent
in any way regarding the filing of a
class complaint.

(10) Not reveal the identity of the
class agent during the precomplaint
processing stage, except when author-
ized to do so by the class agent.

(11) Prepare and submit a counselor’s
report to the activity EEO officer with-
in 5 calendar days after the final inter-
view.

§ 588.33 Filing a formal class com-
plaint.

(a) The complaint must be filed in
writing by the class agent or a rep-
resentative and be signed by the class
agent.

(b) It must described specifically the
policy of practice that gave rise to the
complaint and the resultant personnel
action or matter that harmed the class
agent.

(c) It must be filed no later than 15
calendar days after the class agent has
received the notice of final interview
from the EEO counselor. For that pur-
pose, the date a complaint is filed is
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the date of the postmark, or, if no post-
mark, the date the complaint is re-
ceived by one of the officials listed in d
below.

(d) Persons to whom class complaints
may be submitted.

(1) A formal class complaint may be
filed with any of the following:

(i) The responsible activity EEO offi-
cer.

(ii) The director of EEO.
(iii) The Secretary of the Army.
(2) EEO activity publications and the

EEO counselor will request the class
agent to submit a copy of his or her
class complaint to the responsible ac-
tivity EEO officer in every case. Any of
the officials listed above will imme-
diately transmit the complaint by the
fastest means possible to the respon-
sible activity EEO officer, indicating
the date of receipt of the complaint if
it is not postmarked.

(e) At all stages, in the preparation
and presentation of a complaint, the
class agent will have the right to be
represented, accompanied, and advised
by a representative of his or her own
choosing, provided the choice does not
involve a conflict of interest or posi-
tion. The designation of the represent-
ative must be made in writing and
made part of the class complaint file.

(f) If the agent is employed by the
army, he or she will have a reasonable
amount of official time to prepare and
present his or her complaint. Employ-
ees who represent fellow Army employ-
ees in discrimination complaint cases
must be permitted to use a reasonable
amount of official time to carry out
that responsibility, whenever it is not
inconsistent with the performance of
their duties. (See § 588.71(d).) Army em-
ployees who represent non-Army em-
ployees in a complaint will be granted,
at their request, a reasonable amount
of annual leave or leave without pay
for this purpose.

(g) Upon receipt of the class com-
plaint, the responsible EEO officer will
immediately send a copy of the com-
plaint to EEOCCRA (EEOCCRA/SFCR/
WASH DC 20310–1813) and OTJAG
(DAJA/LTC/WASH DC 20310–2210). Re-
ceipt of the complaint will be acknowl-
edged, in writing, by EEOCCRA. The
acknowledgement will contain a dock-
et number assigned to the case which

will be used in processing the class
complaint.

§ 588.34 Designating the Army rep-
resentative.

The activity labor counselor should
be designated by the Activity Com-
mander as the Army representative. At
the request of the labor counselor, the
Activity Commander may also appoint
a personnel specialist or other activity
personnel to assist the labor counselor.

§ 588.35 Criteria for acceptance.

A class complaint or any part of it
may be accepted unless it contains one
or more of the following:

(a) Refers to a situation over which
the Army has no jurisdiction.

(b) Is not based on the class or
agent’s race, color, religion, sex, age,
national origin, physical or mental
handicap, and/or reprisal. Complaints
of discrimination because of age are ac-
cepted only if the class agent and the
class were at least 40 years of age when
the action occurred.

(c) Consists of allegations identical
to those made in a previous class com-
plaint, filed for the same class, that is
pending or has been resolved by the
Army or other proper authority.

(d) Is untimely.
(1) Class complaints must be brought

to the attention of an EEO counselor
within 90 calendar days after the inci-
dent, effective date of a personnel ac-
tion, or the date that the aggrieved
person became aware, of the discrimi-
natory event or personnel action.

(2) Formal class complaints must be
filed within 15 calendar days after the
date of the final interview with the
EEO counselor.

(e) Lacks specificity and detail.
(f) Was no filed in writing or was not

signed by the class agent.
(g) Designates a class that is small

enough that a consolidated complaint
of the members of the class would be
practical. (See § 588.29.)

(h) Alleges no questions of fact com-
mon to the class.

(i) Asserts claims of the class agent
that are not typical of the claims of
the class.

(j) Specifies a class agent or rep-
resentative that will not protect the
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interests of the class fairly and ade-
quately.

§ 588.36 Acceptance, rejection, or can-
cellation of the formal complaint.

(a) The activity EEO officer will re-
view the class complaint, along with
the EEO counselor’s report and all
other available evidence relevant to
the acceptance of the class status of
the complaint as specified in § 588.35.
The EEO officer should coordinate with
the servicing legal office and CPO for
their comments to the EEOC com-
plaints examiner on accord with b(4)
below.

(b) The EEO officer must forward the
following items to the EEOC district
officer having geographic jurisdiction
over the activity (appendix M.) within
10 calendar days after receipt of the
class complaint.

(1) The Class complaint.
(2) The EEO counselor’s report.
(3) Any other information that may

help the EEOC complaints examiner
determine whether the complaint
meets the criteria for acceptance speci-
fied in § 588.35.

(4) Any brief prepared by the labor
counselor regarding the acceptability
of the class status of the complaint. At
the request of the labor counselor, a
personnel specialist may be appointed
to assist the labor counselor in the
preparation of the brief.

(5) A written instruction that the
EEOC complaints examiner send the
recommended decision on acceptance,
rejection, or cancellation of the class
complaint directly to EEOCCRA,
ATTN: SFCR, WASH DC 20310–1813.

(c) If an allegation is not included in
the EEO counselor’s report, the EEOC
complaints examiner gives the class
agent 15 calendar days to explain
whether it was discussed and, if not,
the reason it was not discussed. If the
explanation is not satisfactory, the
complaints examiner may recommend
that the Army reject the allegation. If
the explanation is satisfactory, the
complaints examiner may refer the al-
legation back to the EEO counselor for
further counseling of the agent.

(d) If an allegation is not specific and
lacks detail, the complaints examiner
gives the agent 15 calendar days to cor-
rect it. If the agent does not give the

required information within that time,
the complaints examiner may rec-
ommend that the Army reject the com-
plaint. If the information given makes
new allegations outside the scope of
the complaint, the examiner advises
the agent to file and individual or class
complaint based on these allegations.

(e) The complaints examiner may
recommend that the Army extend the
time limits for filing a complaint and
for consulting with an EEO counselor.
This may be done when the agent or
the representative establishes either of
the following:

(1) The class agent was not notified
of the prescribed time limits and was
not otherwise aware of them.

(2) The class agent was prevented by
circumstances beyond his or her con-
trol from acting within the time lim-
its.

(f) The complaints examiner may rec-
ommend that the Army cancel a com-
plaint if the agent fails to prosecute
the complaint. This action may be
taken when the agent fails to respond,
within 15 calendar days, to a written
request from the complaints examiner
to give information or proceed with the
complaint. No complaint may be can-
celed unless the class agent is first no-
tified, in writing, that failure to pro-
ceed within a specified time may result
in cancellation of the class complaint.

(g) When requesting information
under d or e above, the complaints ex-
aminer informs the class agent that
the complaint may be rejected if the
information is not provided.

(h) The complaints examiner’s writ-
ten recommendation to accept, reject,
or cancel a class complaint is sent to
the Director, EEOCCRA, the class
agent, and the agent’s representative.

(i) Upon receiving the complaint ex-
aminer’s recommendation, the
EEOCCRA reviews the recommenda-
tions and the case file. The EEOCCRA
recommends to the Secretary of the
Army or his or her designee whether to
accept, reject, or cancel the class com-
plaint.

(j) The Secretary of the Army or his
or her designee will notify the class
agent, the agent’s representative and
the complaints examiner of the Army
decision, and will send a copy of the
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notice to the MACOM and activity EEO
officer.

(k) The notice of decision to reject or
cancel must inform the class agent of
all of the following:

(1) The right to proceed with an indi-
vidual complaint of discrimination.

(2) The right to appeal the Army de-
cision to the EEOC Office of Review
and Appeals.

(3) The right to file a civil action. In
age discrimination complaints, the
agent must appeal a rejection or can-
cellation to the EEOC before he or she
may file a civil action.

(l) The complaint examiner’s rec-
ommendation to accept, reject, or can-
cel the complaint becomes the Army
decision unless it is accepted, modified,
or rejected by the Secretary of the
Army or his or her designee within 10
calendar days after its receipt.

(m) Acceptance of a class complaint
by the Secretary of the Army or his or
her designee for purposes of adminis-
trative processing under this regula-
tion is not an admission of class status
within the meaning of Rule 23 of the
Federal Rules of Civil Procedure for
purposes of litigation within a Federal
District Court.

§ 588.37 Notification and opting out.
(a) Upon notification of acceptance of

a class complaint, the activity EEO of-
ficer will immediately make reason-
able efforts to notify all class members
of the existence of a class complaint.
The notice will advise class members of
their right to remove themselves from
the class by notifying the Army within
30 calendar days after the notice is
issued. The EEO officer will determine
the reasonable means such as delivery,
mailing distribution, or posting, for no-
tifying the class members.

(b) The notice will contain the fol-
lowing:

(1) The name of the agency or organi-
zational segment, its location, and the
date the class complaint was accepted
by the Army.

(2) A description of the issues accept-
ed in the class complaint.

(3) An explanation that class mem-
bers may remove themselves from the
class by notifying the activity EEO of-
ficer within 30 calendar days after the
issuance of the notice.

(4) An explanation of the binding na-
ture of the final decision on the formal
class complaint.

§ 588.38 Avoiding delay.
A class complaint must be processed

promptly. All parties will proceed with
the complaint without delay so that
the time limits imposed by the com-
plaints examiner will be met and the
complaint will be processed within 180
calendar days after filing.

§ 588.39 Developing evidence.
(a) The complaints examiner gives

the labor counselor and the class agent
and his or her representative, if any, 60
calendar days to prepare their cases
and develop the evidence based on
EEOC regulations. The complaints ex-
aminer may extend this time if re-
quested by either party.

(b) During the time allowed to de-
velop the evidence, the complaints ex-
aminer may, at his or her discretion,
direct that an investigator trained or
certified by the EEOC, investigate
facts relevant to the class complaint or
to any portion of it. In this event, the
labor counselor will immediately no-
tify the EEO officer who will request,
in writing, within 3 days of receipt of
the examiner’s directive, the assign-
ment of an investigator by the appro-
priate USACARA Regional Office cit-
ing applicable funds for travel and per
diem.

(c) Both parties will give the exam-
iner all materials that they wish exam-
ined and other material the examiner
may request.

§ 588.40 Resolution of the complaint.
(a) The complaints examiner gives

the class agent, or his or her represent-
ative, and the labor counselor a copy of
all materials obtained. Also, the exam-
iner provides an opportunity for the
class agent to discuss these materials
with the labor counselor and to try to
resolve the complaint.

(b) Though an opportunity to resolve
the complaint is specifically provided
at this stage, both parties may agree to
resolution at any time after the com-
plaint has been accepted.

(c) If the complaint is resolved, the
terms of the resolution will be put in
writing and signed by the class agent
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and the Activity Commander, after co-
ordination with the EEO officer, the
labor counselor, and the CPO. A writ-
ten resolution may include a finding on
the issue of discrimination and an
award of attorney fees and/or costs. It
must also include any corrective action
agreed on. The corrective action must
be consistent with the law, executive
orders, negotiated agreements, and
Federal regulations, rules, and instruc-
tions. A copy of the signed resolution
will be given to the class agent.

(d) Notice of the resolution will be
given to all class members in the same
way as the notification of the accept-
ance of the class complaint. This no-
tice will state the terms of the correc-
tive action, if any, to be granted by the
Army. A resolution binds all members
of the class, except those who have
properly removed themselves.

(e) If the Army does not carry out, or
rescind, any action specified by the res-
olution, for reasons not due to acts or
conduct of the class agent, the rep-
resentative, or class members, it will
reinstate the complaint for processing
at the class agent’s written request.
The complaint should be reinstated at
the point where processing stopped.
The agent may appeal to the EEOC Of-
fice of Review and Appeals the Army’s
failure to reinstate the complaint.

§ 588.41 Procedures for the hearing.
(a) At the end of the period allowed

to prepare the case, the complaints ex-
aminer will set a date for a hearing.
Witnesses and representatives at the
hearing are authorized as provided for
a subpart H. Only persons directly con-
nected to the complaint (as determined
by the examiner) may attend the hear-
ing.

(b) The complaints examiner will
conduct the hearing and give an oppor-
tunity to the parties to introduce evi-
dence and to cross-examine witnesses.
Testimony will be under oath or affir-
mation. Rules of evidence are not ap-
plied strictly, but the complaints ex-
aminer may exclude irrelevant or un-
duly repetitious evidence. The exam-
iner may also exclude any person from
the hearing for conduct that obstructs
the hearing.

(c) The hearing is recorded verbatim
and the transcript is made a part of the

record. The complaints examiner sends
to EEOCCRA the record of the hearing,
the report of findings, and a rec-
ommended decision on the complaint.
This decision includes corrective ac-
tion where appropriate. The examiner
notifies the class agent of the date the
report of findings and recommenda-
tions was sent to the EEOCCRA.

§ 588.42 Final Army decision.
(a) Within 30 calendar days after the

Army receives the examiner’s report,
the Secretary of the Army or his or her
designee must issue a written decision
to accept, reject, or modify the find-
ings and recommendations of the ex-
aminer.

(b) The decision is sent to the class
agent and to his or her representative,
with a copy of the transcript of the
hearing and of the findings and rec-
ommendations of the examiner.

(c) If the Army decision is to reject
or modify the findings and rec-
ommendations of the complaints exam-
iner, the decision must state, in detail,
the specific reasons for the Army ac-
tion.

(d) If the Army has not issued a deci-
sion within 30 calendar days after re-
ceiving the examiner’s report, the find-
ings and recommendations of the ex-
aminer will become the final Army de-
cision. This decision and the record of
the hearing must then be sent by
EEOCCRA to the class agent or his or
her representative. A copy of the final
Army decision will be sent to the
MACOM, the Activity Commander, and
to the activity EEO officer.

(e) Within 10 calendar days of the
transmittal of the final Army decision
to the class agent, the EEO officer will
notify all members of the class of the
final Army decision by the same means
used to notify the class of the existence
of the class complaint. (See § 508.31(a))

(f) The final Army decision will di-
rect any remedial action authorized by
law determined to be necessary or de-
sirable to resolve the issue of discrimi-
nation and to promote the policy of
equal employment opportunity. When
discrimination is found, the notice of
decision will—

(1) Advise the class agent and his or
her representative, if any, the attorney
fees and/or costs may be awarded. The
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payment of attorney fees and/or costs
is not authorized in administrative
complaints of age discrimination.

(2) State that a request for such
award must be filed within 20 calendar
days after receipt.

(3) List the documents that must be
sent with the request. (See § 588.54.)

(g) The notice of decision must in-
form the class agent and his or her rep-
resentative, if any, of the right to ap-
peal the Army decision to the EEO Of-
fice of Revenue and Appeals, of the
right to file a civil action, and of the
applicable time limits. (For details on
appeals and civil actions, see subpart
F.)

(h) A final Army decision on a class
complaint filed under this regulation is
binding on the Army and all members
of the class, except those who have
properly removed themselves from the
class.

§ 588.43 Corrective action.

(a) If discrimination is found, the
Army must eliminate or change the
personnel policy or practice that gave
rise to the complaint, so that the pol-
icy or practice will no longer cause
such discrimination. Also, the Army
must provide individual remedial ac-
tion to the class agent including an
award of attorney fees and/or costs, as
appropriate, as provided in subpart E.
(The Army must fulfill obligations to
consult or negotiate with the unions
that have exlusive recognition before
doing away with or changing personnel
policies or practices.)

(b) If discrimination is found and a
class member believes that, but for
that discrimination, he or she would
have been given employment or an em-
ployment benefit, the class member
may file a written claim within 30 cal-
endar days with any of the persons list-
ed below. The claim will be filed within
30 calendar days after the notification.

(1) The activity EEO officer.
(2) The director of EEOCCRA.
(3) The director of EEO for the Army.
(4) The Secretary of the Army.
(c) The claim must include details

showing that the claimant is a class
member who was affected by a person-
nel action or matter resulting from the
discriminatory policy or practice with-

in no more than 135 calendar days be-
fore the class complaint was filed.

(d) The Army will try in good faith to
resolve the claim within 60 calendar
days of receipt. If the Army and the
claimant do not agree that the claim-
ant is a member of the class or do not
agree on the relief to which the claim-
ant is entitled, the Army will refer the
claim, with its recommendations, to
the complaints examiner

(e) The complaints examiner will no-
tify the claimant of the right to a hear-
ing on the claim and will give the par-
ties to the claim an opportunity to
submit evidence and representations on
the claim. If a hearing is requested, it
will be conducted in accord with
§ 588.25. If a hearing is not requested,
the complaints examiner, at his or her
discretion, may hold a hearing to ob-
tain the necessary evidence on the
claim.

(f) The complaints examiner will
issue a report of findings and rec-
ommendations on the claim to the Di-
rector, EEOCCRA. The Army will issue
a final decision within 30 calendar days
of receipt of the examiner’s report. If a
decision is not issued within 30 cal-
endar days, the examiner’s findings and
recommendations will become the final
decision.

(g) If the complaints examiner deter-
mines that the claimant is not a mem-
ber of the class or that the claim was
not filed in a timely manner, he or she
will recommend rejection of the claim
and give notice of this action to the
Army, the claimant, and the claim-
ant’s representative. The notice will
inform the claimant of the right to ap-
peal to the EEOC Office of Review and
Appeals or to file a civil action in ac-
cord with subpart F.

§ 588.44 The complaint file.
The complaint file will be indexed

and tabbed in reverse chronological
order and will contain legible copies of
the documents listed in § 588.76.

Subpart D—Miscellaneous
Complaints

§ 588.45 Reprisal.
A complainant, his or her representa-

tive, a witness, or an EEO official may
allege restraint, interference, coercion,
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discrimination, or reprisal at any stage
in the presentation or processing of a
complaint of discrimination. An allega-
tion of reprisal may be processed under
this regulation, a negotiated grievance
procedure where applicable, or the ap-
pellate provisions of the MSPB (mixed
case).

§ 588.46 Mixed cases.
(a) A mixed case complaint is ei-

ther—
(1) A complaint of employment dis-

crimination or reprisal filed under this
regulation, related to or stemming
from an action taken by the Army
against the complainant, which action
may be appealed to the MSPB pursuant
to any law, rule, or regulation.

(2) A complaint of sex-based wage dis-
crimination filed with the EEOC, relat-
ed to or stemming from an action
taken by the Army against a complain-
ant, which may be appealed to the
MSPB, pursuant to any law, rule, or
regulation.

(b) Examples of action appealable to
the MSPB are removals, suspensions
for more than 14 days, reductions in
grade (demotion), reductions in force,
denials of within-grade increases, and
furloughs for 30 days or less.

(c) Mixed case appeals. (1) A mixed
case appeal is an appeal filed with the
MSPB which alleges that an Army ac-
tion resulted, in whole or in part, be-
cause of discrimination on the basis of
race, color, religion, sex, national ori-
gin, mental or physical handicap, age,
and/or reprisal, or alleges that such
Army action resulted in sex-based wage
discrimination.

(2) If an employee files an appeal
with the MSPB on a mixed case, before
filing a formal complaint of discrimi-
nation with the Army, the Army activ-
ity must reject or cancel any com-
plaint on the same matter, regardless
of whether the allegation of discrimi-
nation is raised in the appeal to the
MSPB. Upon such rejection or can-
cellation, the Army activity must ad-
vise the employee to raise the allega-
tion of discrimination in connection
with his or her appeal to the MSPB. If
the employee first files a formal com-
plaint with the Army under this regu-
lation, before filing an appeal on the
same matter to MSPB, the Army must

advise the MSPB and request that it
dismiss the appeal without prejudice.
The Army, thereafter, shall process the
complaint in a manner similar to any
other complaint, except that there will
be no hearing before the EEOC and the
complaint’s appeal rights will be to the
MSPB, not to the EEOC.

(d) Election. A mixed case complaint
may be presented initially as a dis-
crimination complaint under this regu-
lation or under a negotiated grievance
procedure, if applicable, or as part of
an appeal to the MSPB as set forth in
FPM Supplement 990–1, MSPB regula-
tions, or part 1201, title 5, Code of Fed-
eral Regulations (5 CFR part 1201). Em-
ployees who wish to appeal must
choose the system under which they
wish to proceed. Whichever formal ac-
tion the employee files first is consid-
ered an election to proceed in that
forum as to the alleged discrimination.
The Army will inform every employee
who is the subject of an action which is
appealable to the MSPB, of the right to
file a mixed case complaint with the
Army, or to file a mixed case appeal
with MSPB if the employee has raised
the issue of discrimination during the
processing of the personnel action but
prior to the decision to effect that per-
sonnel action.

(e) Timely processing. A mixed case
complaint will be processed in a timely
manner, so that the final Army deci-
sion is issued within 120 calendar days
from the date the complaint was filed.

(f) Processing complaints on proposals.
(1) Any complaint filed in connection
with an Army proposal to take an ac-
tion that is appealable to the MSPB
will be consolidated with any subse-
quent mixed case complaint filed in
connection with the Army’s decision to
take such an action, either as proposed
or as modified during the processing of
the proposal.

(2) If, following a complaint on a pro-
posal, the complainant files an appeal
with the MSPB on the subsequent
Army decision resulting from that pro-
posal, the EEO officer will cancel the
complaint on the proposal. The com-
plainant will be advised by the EEO of-
ficer that any allegations of discrimi-
nation contained in that complaint
should be raised with the MSPB in con-
nection with the pending appeal.
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(3) When a complaint concerning a
proposal to take an action appealable
to the MSPB is combined with a mixed
case complaint concerning an Army de-
cision appealable to the MSPB, the 120-
calendar-day time frame for processing
the consolidated complaint begins as of
the date the complaint concerning the
Army decision is filed.

(4) When a complaint is filed on a
proposal, and no appeal or complaint is
filed with the NSPB or the Army on
the subsequent appealable Army deci-
sion resulting from that proposal, the
complaint on the proposal will include
the final appealable Army decision as
an issue. The 120-calendar-day time-
frame will begin as of the effective date
of the final appealable decision.

(g) Mixed case advise. Sample lan-
guage advising complainants of their
rights under mixed case procedures is
at appendix D. In age discrimination
complaints, a complainant must appeal
the Army decision to the EEOC or
MSPB before filing a civil action in a
Federal District Court.

§ 588.47 Negotiated grievance proce-
dure.

A complainant who is covered by a
collective bargaining agreement may
file allegations of discrimination or re-
prisal under the negotiated grievance
procedure instead of filing under this
regulation. The complainant has this
grievance option if the negotiated
grievance procedure does not exclude
allegations of discrimination or re-
prisal. When using the negotiated
grievance procedure, a complainant is
bound by the negotiated agreement.

§ 588.48 Election of forum.

(a) In a mixed case, the complainant
may initially choose either the individ-
ual complaint procedure as described
in subpart B of this regulation, appeal
the the MSPB, or use the negotiated
grievance procedure. The rules for
choosing the procedure are not the
same in all situations. An election will
have been made when the following ac-
tion occur:

(1) An MSPB appeal will not be ac-
cepted if a timely discrimination com-
plaint or a grievance under the nego-

tiated procedure has been filed in writ-
ing.

(2) A discrimination complaint will
not be accepted if a timely appeal to
the MSPB or a timely grievance under
the negotiated procedure has been filed
in writing.

(3) A grievance under the negotiated
procedure will not be accepted if a
timely appeal to the MSPB has been
filed in writing or if the complainant
has initiated timely action under sub-
part B of this regulation. If the nego-
tiated grievance procedure is used, the
employee may ask the MSPB to review
the final decision made under the nego-
tiated procedure. (See § 588.49.)

(b) In a matter involving discrimina-
tion covered by the negotiated griev-
ance procedure, but not appealable to
the MSPB, the complainant may
choose either the complaint procedure
as described in subpart B or use the ne-
gotiated grievance procedure.

(1) The choice is made when a timely
grievance is filed in writing under a ne-
gotiated procedure or when the em-
ployee files a formal complaint under
subpart B.

(2) An employee who chooses the ne-
gotiated grievance procedure may ask
the EEOC to review the final decision
made under that negotiated procedure.
(See § 588.49.)

§ 588.49 Final decision under the nego-
tiated grievance procedure.

For seeking review by the EEOC or
the MSPB, a final decision under the
negotiated grievance procedure is de-
fined as one of the following:

(a) The final grievance decision ren-
dered by the activity, if the union fails
to invoke arbitration of the grievance
(an employee cannot individually in-
voke arbitration.)

(b) The award rendered by an arbitra-
tor, if neither the union nor manage-
ment files an exception to the award
with the Federal Labor Relations Au-
thority (FLRA) (an employee cannot
individually appeal an arbitration
award to the Authority) or an arbitra-
tor’s award that cannot be appealed to
the FLRA.

(c) The decision of the FLRA on ap-
peal of an arbitration award.
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§ 588.50 General allegations of dis-
crimination.

General allegations of discrimination
made by persons and special interest
organizations, that are not within the
scope of individual or class complaints,
will be promptly answered by the Ac-
tivity Commander or a designee. A
copy of the response to the general al-
legation will be sent to the MACOM
EEO officer and the Director of
EEOCCRA.

Subpart E—Remedial Actions
§ 588.51 General guidance.

(a) Upon a finding of discrimination,
a complainant is entitled to remedial
action that makes him or her whole
unless the record establishes by clear
and convincing evidence that the ac-
tion complained of would have oc-
curred even absent the identified dis-
crimination. The aim of remedial ac-
tion is to ‘‘make the complainant
whole’’ or, to place the complainant in
the situation he or she would be in if
there had been no discrimination. At-
torney fees and/or costs may also be
awarded as outlined in § 588.54. Reme-
dial action may include—

(1) Retroactive appointment or pro-
motion with back pay.

(2) An opportunity for the complain-
ant to have the benefit that had been
denied, such as training, overtime
scheduling, detailing, or other employ-
ment benefits.

(3) Cancellation of an unwarranted
personnel action and expunction from
the Army’s records of any reference to,
or any record of, an unwarranted dis-
ciplinary action that is not a personnel
action.

(b) Corrective action may also be
taken to change or eliminate personnel
policies or practices and to take dis-
ciplinary action against ADOs. Dis-
ciplinary action against an ADO is not
a personal remedy that may be re-
quested by a complainant. It is, there-
fore, not an issue for decision in a hear-
ing or inquiry and is not to be specified
in a decision on the complaint.

(c) The Army may also resolve com-
plaints informally and award back pay
and other remedial relief including at-
torney fees and/or costs without a find-
ing of discrimination. The monetary

award in such settlements, however,
may not exceed the maximum backpay
or other amount that would be recover-
able under this regulation if a finding
of discrimination had been made. The
requirements of §§ 588.20(d), 588.20(e),
588.55 apply to such settlements.

§ 588.52 Remedial action involving an
applicant.

Upon a finding of discrimination, the
Army will offer the applicant the posi-
tion denied him or her or employment
of the type and grade denied him or
her, unless the record contains clear
and convincing evidence that the appli-
cant would not have been hired even
without discrimination. The remedial
relief available to the applicant will
conform to the following guidance:

(a) The offer is made in writing, giv-
ing the applicant 15 calendar days from
receipt to accept or decline the offer.
Failure to notify the Army of a deci-
sion within the 15-day period will be
considered a declination of the offer,
unless the applicant can show that cir-
cumstances beyond his or her control
did not permit responding within the
time limit.

(1) If the offer is accepted, the ap-
pointment is retroactive to the date
the applicant would have been hired,
subject to the limitation in b below.
Back pay is awarded from the begin-
ning of the retroactive period, subject
to the same limitation, until the date
the person actually enters on duty. The
applicant is deemed to have worked for
the Army during the (retroactive) pe-
riod for all purposes except for meeting
service requirements for completion of
a probationary or trail period as re-
quired.

(2) If the offer is declined, the Army
awards the applicant a sum equal to
the back pay he or she would have re-
ceived. Back pay will be computed
from the date he or she would have
been appointed until the date the offer
was made, subject to the limitation of
b below. The Army informs the appli-
cant, in its offer, of his or her right to
this award if the offer of employment
is declined.

(b) Back pay may not accrue from a
date earlier than 2 years before the
date the complaint was initially filed
by the applicant.
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(c) If the Army or a Federal Court
finds that discrimination existed at the
time the applicant was considered for
employment, but also finds clear and
convincing evidence that the applicant
would not have been hired even with-
out discrimination, the Army will con-
sider the applicant for any existing va-
cancy of the type and grade for which
he or she was considered initially and
is qualified, before considering other
candidates. If the applicant is not se-
lected, the reasons for nonselection are
recorded and made a part of the com-
plaint file. If there is no vacancy, the
Army gives the applicant priority con-
sideration for the next vacancy for
which he or she is qualified. This will
take precedence over other priorities.

§ 588.53 Remedial action involving an
employee.

Upon a finding of discrimination, the
Army will take remedial actions that
may include one or more of the follow-
ing:

(a) Retroactive promotion. A retro-
active promotion or assignment with
back pay to the position denied the em-
ployee or an equivalent position may
be provided as a remedy unless the
record contains clear and convincing
evidence that the employee would not
have been promoted or employed at a
higher grade even without discrimina-
tion. The back pay liability may not
accrue from a date earlier than 2 years
before the date the discrimination
complaint was filed; however, in no
case will the back pay liability accrue
from a date before the earliest date the
complainant could have been pro-
moted.

(b) Priority consideration. A first con-
sideration action (in connection with
an initial hire, reassignment, or pro-
motion) before other applicants or can-
didates are considered.

(c) Cancellation. Cancellation of an
unwarranted personnel action and res-
toration of the employee.

(d) Deletion. The deletion from Army
records of any reference to, or any
record of, an unwarranted disciplinary
action.

(e) Participation. Full opportunity to
participate in the benefit denied com-
plainant (for example, training or pref-
erential work assignments).

§ 588.54 Award of attorney fees and/or
costs.

(a) In complaints of discrimination,
the Army or a Federal Court may
award the applicant or employee who is
represented by an attorney reasonable
attorney fees and/or costs as a part of
the remedial relief under this regula-
tion. Except as provided in § 588.55,
Army decisions will make such awards
only when a finding or admission of
discrimination is made. The award of
attorney fees and/or costs is not avail-
able in administrative cases of dis-
crimination based on age.

(b) Attorney fees are paid only for
services performed after a formal com-
plaint has been filed under this regula-
tion and after the complainant has no-
tified the Army that he or she is rep-
resented by an attorney. However, the
attorney may be compensated for a
reasonable amount of time spent to
make the decision to represent the
complainant. Written submissions to
the Army that are signed by the attor-
ney shall be deemed to constitute no-
tice of representation. Attorney fees
are allowable only for services of mem-
bers of the bar and law clerks, para-
legals, or law students supervised by
members of the bar. No award will be
made for the services of any employee
of the Federal Government. Attorney
fees and/or costs are paid by the activ-
ity where the discrimination took
place. Requests for attorney fees and/or
costs will include all of the following:

(1) A statement of the number of
hours spent in preparing and present-
ing the case. This must specify the
dates that work was done on the case
and detail the work performed. It must
also describe the training and experi-
ence of each person who worked on the
case and the number of hours spent by
each.

(2) A sworn statement of the attor-
ney’s usual and customary hourly
charge, and the usual fee for each per-
son who worked on the case.

(3) A sworn statement explaining all
of the following:

(i) Whether the fee for the case was
fixed or contingent.

(ii) Whether the handling of the case
prevented other employment.

(iii) The nature and length of the pro-
fessional relationship with the client.
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(iv) Any other factors that might af-
fect the amount of the award.

(4) Sworn statements by other attor-
neys or the local bar association in the
relevant geographic area, who work in
employment discrimination, setting
forth all of the following:

(i) The customary fee for such work.
(ii) The desirability of the case.
(iii) Awards in similar cases.
(iv) The reputation, ability, and expe-

rience of the attorney requesting the
fees.

(5) Other information in the form re-
quired by courts in the awarding of at-
torney fees and costs.

(c) The complainant and his or her
representative, if any, files a verified
statement of attorney fees and/or costs
as described in b above with the activ-
ity EEO officer within 20 days of re-
ceipt of the decision. The EEO officer
will immediately submit the request
and supporting documents to the activ-
ity labor counselor for review and rec-
ommendation. The labor counselor will
review and analyze in writing the re-
quest and supporting documents in ac-
cord with relevant judicial require-
ments and all the following:

(1) Attorney fees. (i) The time and
labor required.

(ii) The novelty and difficulty of the
questions.

(iii) The skill requisite to perform
the legal service properly.

(iv) The preclusion of other employ-
ment by the attorney due to accept-
ance of the case.

(v) The customary fee.
(vi) Whether the fee is fixed or con-

tingent.
(vii) Time limitations imposed by the

client or the circumstances.
(viii) The amount involved and the

results obtained.
(ix) The experience, reputation, and

ability of the attorney.
(x) The undesirability of the case.
(xi) The nature and length of the pro-

fessional relationship with the client.
(xii) Awards in similar cases.
(2) Costs (as authorized by section

1920, title 28, United States Code (28
U.S.C. 1920)).

(i) Fees of the reporter for all or any
of the stenographic transcripts nec-
essarily obtained for use in the case.

(ii) Fees and disbursements for print-
ing and witnesses.

(iii) Fees for exemplification and cop-
ies of papers necessarily obtained for
use in the case.

(iv) Witness fees will be awarded in
accord with the provisions of 28 U.S.C.
1821, except that no award will be made
for a Federal employee who is in a duty
status when made available as a wit-
ness.

(d) If the complaint is resolved at the
activity, with a finding of discrimina-
tion, the Activity Commander or his or
her designee, in consultation with the
EEO officer and the labor counselor, is
authorized to award attorney fees and/
or costs provided agreement is reached
on the amount of fees and/or costs and
the amount is less than $5,000. In cases
where agreement cannot be reached. or
where the amount is $5,000 or more, the
final award will be made by the Sec-
retary of the Army or his or her des-
ignee. If the parties agree that attor-
ney fees should not be awarded, the
settlement agreement should include
an explicit waiver of the complainant’s
right to seek fees.

(e) If the activity cannot reach a set-
tlement on the fees and/or costs or the
amount requested is $5,000 or more, the
activity labor counselor will review the
amount claimed and make a rec-
ommendation. This recommendation
will be sent through the Labor and Ci-
vilian Personnel Law Office, Office of
the Judge Advocate General, ATTN:
DAJA–LC, WASH 20310–2209, for final
decision by the Secretary of the Army
or his or her designee as follows:

(1) If agreement is not reached at the
activity within 20 calendar days after
receiving the verified statement, upon
receipt of the labor counselor’s rec-
ommendations, the Secretary of the
Army or his or her designee will issue
a written final Army decision to the
complainant on the amount of fees and/
or costs.

(2) The decision should be issued
within 30 calendar days after receipt of
the verified statement.

(3) The decision will give specific rea-
sons for the amount of the award and
state the complainant’s right to appeal
the decision to EEOC or file a civil ac-
tion in a Federal District Court.
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(f) If the complaint of discrimination
is resolved on the merits by a decision
of the Secretary of the Army or his or
her designee, the award of attorney
fees and/or costs must also be made by
the Secretary of the Army or his or her
designee in accord with the procedures
outlined in (e) above.

(g) All payment of attorney fees and/
or costs will be made payable jointly to
the complainant and the attorney of
record.

§ 588.55 Informal no-fault settlement.
(a) Informal settlements of com-

plaints may be reached though the
Army need not admit fault, wrong-
doing, or discrimination provided that
the ROI indicates some merit to the al-
legation of wrongful action.

(b) The standard for informal settle-
ment awards is stated in § 588.51.

(c) The Activity Commander, or his
or her designee, in consultation with
the EEO officer and the labor coun-
selor, has authority to award attorney
fees and/or costs as part of an informal
settlement if agreement is reached be-
tween the parties and the amount to be
awarded is less than $5,000. If the par-
ties do not reach agreement, or the
amount is $5,000 or more, the final
award will be made by the Secretary of
the Army or his or her designee.

Subpart F—Appeals and Civil
Actions

§ 588.57 Appealing an Army decision.
(a) A complainant in an individual

complaint of discrimination or a class
agent in a class complaint may appeal
to the EEOC Office of Review and Ap-
peals, 2401 E Street, NW, WASH DC
20507, the Army decision—

(1) To reject or cancel the complaint
in whole or in part.

(2) To refuse to reinstate the com-
plaint for further processing.

(3) On the merits of the complaint,
the issue of attorney fees and/or costs,
or the remedial action.

(b) A claimant in a class complaint
may appeal to the EEOC Office of Re-
view and Appeals, 2401 E Street, NW,
WASH DC 20507, the Army decision—

(1) To cancel or reject a claim for in-
dividual relief.

(2) On the merits of the claim for in-
dividual relief or the issue of attorney
fees and/or costs.

(c) Except as provided in § 588.57(f)
complainant in an individual com-
plaint of discrimination may file a no-
tice of appeal with the EEOC any time
after receiving the Army Notice of
Final Decision on his or her complaint
but not later than 20 calendar days
after receiving the decision. A notice of
appeal will be deemed filed on the date
it is postmarked or, without a post-
mark, on the date it is received by the
EEOC. Any statement or brief to sup-
port the appeal must be sent to the
EEOC and to EEOCCRA, ATTN: SFCR,
WASH DC 20310–1813, within 30 calendar
days after the date the notice of appeal
was filed.

(d) On receiving the complainant’s
statement or brief, EEOCCRA will ask
the activity to send management com-
ments and copies of the case file. These
comments must be coordinated be-
tween the activity EEO officer, labor
counselor, and CPO, and must be re-
ceived by EEOCCRA early enough for
EEOCCRA to meet the EEOC suspense
date. Comments will be prepared in a
format that will permit forwarding to
EEOC without editing or retyping.

(e) Except as in § 588.57(f) an agent or
a claimant in a class complaint may
file an appeal at any time after receiv-
ing a final Army decision, but not later
than 15 calendar days after receiving
the decision. An appeal will be deemed
filed on the date it is postmarked or,
without a postmark, on the date it is
received by the EEOC.

(f) Usually, the time limits for filing
a notice of appeal will not be extended
by the EEOC. However, the EEOC, at
its discretion, may extend the time
limits and accept an appeal based on a
written statement by the complainant.
The statement must show that the
complainant was not notified and not
otherwise aware of the prescribed time
limits, or that circumstances beyond
his or her control prevented filing a no-
tice of appeal or an appeal within the
prescribed time limits.

(g) The EEOC Office of Review and
Appeals reviews the complaint file and
all relevant written representations
made by the parties. The office may re-
turn the complaint to the Army for
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further investigation or for a new hear-
ing, or may have an EEOC investigator
look into the case. The office issues a
written decision that sets forth its rea-
sons for the decision and sends copies
of the decision to the complainant, the
designated representative and
EEOCCRA. EEOCCRA will send the de-
cision to the activity. If corrective ac-
tion is ordered, the activity must take
the action. The activity will promptly
report to the EEOC compliance officer,
with copies to the complainant, the
MACOM, and EEOCCRA, that the ac-
tion has been taken.

(h) For purposes of an appeal to the
EEOC, the Army decision is final only
when all issues in the complaint, in-
cluding the award of attorney fees and/
or costs, have been resolved. If fees
and/or costs are to be awarded, the de-
cision will not be final until the proce-
dure for determining the amount of the
award has been completed.

§ 588.58 Review by the EEOC commis-
sioners.

(a) The EEOC commissioners may, at
their discretion, reopen and reconsider
any previous decision when the re-
questing party files written argument
or evidence that tends to establish one
or more of the following:

(1) New and material evidence is
available that was not readily avail-
able when the previous decision was
issued.

(2) The previous decision involves an
erroneous interpretation of law or reg-
ulation or a misapplication of estab-
lished policy.

(3) The previous decision may set a
precedent involving a new or
unreviewed policy consideration that
may have effects beyond the case at
hand or, is otherwise of such an excep-
tional nature as to merit the special
attention of the Commission.

(b) A copy of any statement or brief
in support of a request to reopen and
reconsider must be submitted to the
EEOCCRA as well as to the activity
EEO officer.

(c) An Activity Commander or a des-
ignee who wishes to request reopening
will consult the labor counselor to de-
termine if the request meets the re-
quirements of this paragraph. If so, the
commander will send the request to

EEOCCRA for action. Any Army re-
quest to reopen and reconsider must be
made within 30 days of the date of the
EEOC Office of Review and Appeals de-
cision.

(1) The request will be fully self-con-
tained and will explain how the criteria
of above applies to the case. It will be
prepared to show an Army position
rather than a local position and will be
typed on plain bond paper.

(2) The request will be sent to
EEOCCRA as early as possible but not
later than 7 work days before the 30-
calendar-day time limit for requesting
reopening and reconsideration expires.

(3) The request to reopen and recon-
sider will be prepared in a format that
will permit forwarding to EEOC with-
out editing or retyping.

(4) EEOCCRA will check the submis-
sion for consistency with the case file
and, if otherwise proper, will obtain ap-
proval from the Director of EEO.

(i) An Army request to reopen and re-
consider may be submitted to EEOC
only if approved by the Director of
EEO.

(ii) Approval will be granted only
when the Director of EEO finds that
the submission is timely, meets EEOC
criteria, and is in the best interest of
the Army. Approval will not be granted
routinely.

§ 588.59 Civil actions.
(a) A complainant in an individual

complaint or an agent in a class com-
plaint has the right to file a civil ac-
tion in a Federal District Court. Time
limits for filing, except for complaints
based on age (see § 588.6(c)(1)(iii)), are
as follows:

(1) Within 30 calendar days after re-
ceiving the notice of the final Army de-
cision on the complaint or claim.

(2) After 180 calendar days from the
date of filing a complaint with the
Army if there has been no decision.

(3) Within 30 calendar days after re-
ceiving the notice of the final EEOC
decision on the complaint.

(4) After 180 calender days from the
date of filing an appeal with the EEOC
if the EEOC has not made a decision.

(b) In complaints alleging age dis-
crimination, the complainant can file a
civil action in Federal District Court 30
days after providing notice to the
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EEOC of his or her intent to file a civil
action. Such notice must be given to
the EEOC within 180 days of the occur-
rence of the alleged discriminatory act.
If a complainant elects to pursue his or
her age complaint through the admin-
istrative procedures outlined in sub-
part B then he or she may not file a
civil action in Federal District Court
until all administrative remedies (in-
cluding an appeal of the final Army de-
cision to the EEOC) have been ex-
hausted.

(c) All Army decisions must notify
the complainant of the right to file a
civil action and of the time limits for
doing so. For civil action purposes, the
Army decision is final only when a de-
termination has been made on all the
issues in the complaint, including
whether or not to award attorney fees
and/or costs. If attorney fees and/or
costs are to be awarded, the decision
will not be final until the procedure
outlined in subpart E for determining
the amount of the award has been fol-
lowed.

(d) The labor counselor will inform
the activity EEO officer and the
EEOCCRA (ATTN: SFCR, WASH DC
20310–1813) when litigation is initiated
on any EEO complaint. The following
will be provided:

(1) EEOCCRA docket number.
(2) Federal Court docket number.
(3) Federal Court where the suit has

been filed.
(4) Date of filing.
(5) Copy of Federal Court complaint.
(6) Date suit terminated.
(7) Copy of court order terminating

suit.

Subpart G—Participation by the
Alleged Discriminating Official

§ 588.60 General guidance.
(a) The purpose of the discrimination

complaint procedure is to determine
whether discrimination has occurred so
that appropriate remedial action can
be taken. Investigations and hearings
in discrimination complaint cases are
essentially fact-finding processes.
Their purpose is to develop and record
evidence on which an informed and im-
partial decision can be based. It is not
the purpose of the complaint procedure
to try individual officials. Complaints

are lodged ‘‘against’’ the Army, not
‘‘against’’ individuals.

(b) Employees and applicants must be
free to avail themselves of the dis-
crimination complaint procedures
without fear of reprisal. However, en-
suring these rights of complainants is
not done without regard for the rights
of persons against whom allegations of
discrimination have been made. Per-
sons, named or otherwise, identified as
ADOs have clearly defined rights and a
significant role in the complaint proc-
ess.

(c) A complainant cannot always be
expected to know which person, if any,
might have been responsible for a spe-
cific action or policy. Therefore, a
complainant must not be required to
identify ADO(s) in complaints of dis-
crimination, but may do so if he or she
believes particular persons have dis-
criminated against him or her.

(d) The Army must ensure that per-
sons named as ADOs are informed of all
allegations made against them and are
given a full and fair opportunity to re-
spond to these allegations.

§ 588.61 The ADO at the informal
stage.

(a) The informal counseling stage,
the EEO counselor must solicit the
views of an identified ADO unless the
counselor obtains and provides infor-
mation which clears the official to the
satisfaction of the aggrieved person.

(b) Before the counselor interviews
the ADO, the ADO must be told that he
or she has been identified as a poten-
tial ADO. The ADO must be informed
of the nature of any allegations made
and must be told of the right to have a
representative at the interview to ad-
vise him or her on how to respond to
any questions the counselor may ask.

(c) The counselor must not reveal the
identity of the aggrieved person when
the aggrieved person has not author-
ized him or her to do so.

§ 588.62 The ADO during the
USACARA investigation.

(a) The USACARA investigator must
give an ADO the opportunity to re-
spond to all allegations made against
him or her and to review all documents
that name or implicate the ADO and
are to be included in the investigative
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file. Names and other identifying infor-
mation of persons other than the com-
plainant and the ADO will be deleted
by the investigator from the copies
shown to the ADO to protect these per-
sons from an unwarranted invasion of
their privacy. The investigator must
also advise the ADO of his or her right
to have a representative present.

(b) The investigator must give the
ADO full opportunity to state the facts
as he or she understands them, in affi-
davit form, for inclusion in the inves-
tigative file, and to name witnesses
who might be questioned. The inves-
tigator must inform the ADO that only
witnesses whose testimony is consid-
ered necessary to the investigation will
be interviewed. Also, the investigator
must tell the ADO that the only testi-
mony to be obtained in affidavit form
and included in the investigative file is
that which the investigator deems rel-
evant and necessary to the investiga-
tion.

(c) The activity EEO officer must
keep the ADO informed of the progress
of the investigation. When the inves-
tigation is completed, the EEO officer
must review the investigative file to
ensure that the ADO has had the oppor-
tunity to provide his or her version of
the facts in response to each allega-
tion. If the file shows that the ADO was
not given this opportunity, the EEO of-
ficer will return the case file to
USACARA for appropriate action.

§ 588.63 Informal adjustment and pro-
posed disposition.

(a) The Activity Commander or a des-
ignee may, at his or her discretion,
consult with the ADO on the terms
under which the activity will try to in-
formally resolve the complaint.

(b) If an informal adjustment is
agreed upon, the Activity Commander
or his or her designee must inform the
ADO of the terms of the agreement.

(c) If an agreement is not reached,
the Activity Commander or a designee
will give the ADO a copy of the pro-
posed disposition.

§ 588.64 The ADO at the hearing.
(a) The ADO has the right to testify

at the hearing and comment for the
record on any allegations against him
or her including new allegations made

at the hearing. If the ADO has not been
called to testify, the activity EEO offi-
cer must tell the ADO how and where
to contact the labor counselor and the
hearing examiner to arrange to testify
or comment.

(b) The presence of the ADO and his
or her representative, if any, at the
hearing is limited to the time the ADO
appears as a witness.

§ 588.65 The final Army decision.
(a) If the final Army decision finds

discrimination, the Activity Com-
mander or his or her designee will re-
view the entire file and determine
whether disciplinary action against the
ADO is appropriate and record the
basis for its decision. The decision
shall not be included in the complaint
file. If the decision is to take discipli-
nary action, the entire complaint file
will be made available to the ADO for
review. If no disciplinary action is
taken against the ADO after a finding
of discrimination, the complaint file
will be made available to the ADO for
review but names and identifying infor-
mation of persons other than the com-
plainant and the ADO will be deleted
from the file. This action will be taken
to protect such persons from an unwar-
ranted invasion of privacy.

(b) If the activity takes or proposes
adverse or other corrective action
against the ADO based on the evidence
developed in processing the complaint,
the Activity Commander or his or her
designee will make the entire com-
plaint file, without deletions, available
to the ADO for review. Corrective ac-
tion may include requiring the ADO to
complete EEO training or temporarily
or permanently withdrawing the ADO’s
selection or disciplinary authority.
Though not disciplinary, such actions
constitute censure and correction of
the ADO’s conduct or performance.

(c) If the final decision concludes
there was no discrimination, the Activ-
ity Commander or his or her designee
will give the ADO a copy, sanitized in
accord with a, above, of the final Army
decision only.

§ 588.66 Appeals to the EEOC.
If a complainant appeals the Army

decision to the EEOC Office of Review
and Appeals, the EEO officer must give
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the ADO a copy of the EEOC decision.
If the decision of the EEOC reverses or
modifies the Army decision with a
finding of discrimination, the EEO offi-
cer will make the complaint file avail-
able to the ADO.

§ 588.67 Representing the ADO.
(a) The ADO has a right to have a

representative present to advise him or
her any time when the ADO must pro-
vide information during the complaint
process. This includes the informal
stage, the investigation, and the hear-
ing.

(b) The role of the ADO representa-
tive at all stages of the EEO complaint
process is limited to advising the ADO
on how to respond to questions. The
representative does not have the right
to examine and cross-examine wit-
nesses at the EEOC hearing (as may be
done by the complaints examiner and
the representatives of the complainant
and the Army) because the ADO is not
a party to the complaint.

§ 588.68 The ADO’s role in class com-
plaints of discrimination.

The principles and procedures in this
chapter on the ADO’s role in individual
complaints of discrimination also
apply to class complaints.

§ 588.69 Conflicts of interest.
When a person involved in the EEO

complaint process (for example, EEO
officer, Activity Commander, MACOM
EEO officer) is named as an ADO, the
procedures below will be followed in
order to avoid a possible conflict of in-
terest:

(a) EEO Officer. If an EEO officer is
named as an ADO in a discrimination
complaint based on actions he or she
has taken against the complainant,
that officer’s function in the processing
of that complaint will be performed by
the EEO officer at the next higher
level. If the EEO officer is named as an
ADO merely by virtue of his or her po-
sition, then he or she may continue to
process the complaint.

(b) Activity Commander. If an Activity
Commander is name as an ADO in a
discrimination complaint based on ac-
tions he or she has taken against the
complainant, that commander’s func-
tion in the processing of that com-

plaint will be performed by the com-
mander at the next higher level. If the
Activity Commander is named as an
ADO merely by virtue of his or her po-
sition, then he or she may continue to
process the complaint.

(c) Staff Judge Advocate (SJA). If the
SJA or senior legal officer of the serv-
icing legal office is named as an ADO
in a discrimination complaint based on
actions he or she has taken against the
complainant, legal advice to the com-
mand in the processing of that com-
plaint will be provided by the servicing
legal office of the next higher level of
command. If the SJA or senior legal of-
ficer is named as an ADO merely by
virtue of his or her position, then he or
she may continue to provide advice on
the complaint.

(d) Civilian Personnel Officer (CPO). If
the CPO is named as an ADO in a dis-
crimination complaint based on ac-
tions he or she has taken against the
complainant, the CPO at the next high-
er level of command will provide per-
sonnel advice to the complaint.

(e) MACOM EEO officer. If a MACOM
EEO officer is named as an ADO in a
discrimination complaint based on ac-
tions he or she has taken against the
complainant, that officer’s function
within the processing of that com-
plaint will be performed by a special
EEO officer designated by the MACOM
commander. If the MACOM EEO officer
is named as an ADO merely by virtue
of his or her position, then he or she
may continue to process the complaint.

(f) MACOM commander. If a MACOM
commander is named as an ADO in a
particular discrimination complaint
based on actions he or she has taken
against the complainant, that com-
mander’s function within the process-
ing of that complaint will be performed
by the Vice Chief of Staff of the Army.
If the MACOM commander is named as
an ADO merely by virtue of his or her
position, then he or she may continue
to process the complaint.

(g) Director of EEO/Secretary of the
Army. If the Secretary of the Army or
the Director of EEO is named as an
ADO in a discrimination complaint
based on actions he or she has taken
against the complainant, the Secretary
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of the Army will designate a DA offi-
cial to perform the functions of the of-
ficial named as an ADO. If the Sec-
retary of the Army or the Director of
EEO is named as an ADO merely by
virtue of his or her position, then he or
she may continue to process the com-
plaint.

Subpart H—Witnesses, Represen-
tation, Administrative Proce-
dures, and Reports

§ 588.70 Arranging for witnesses.
(a) Army military and civilian per-

sonnel requested as witnesses by the
EEO officer, the investigator, or the
EEOC complaints examiner will be
made available unless it is administra-
tively impractical. If a needed Army
witness is not under local administra-
tive control, the Activity Commander
or the EEO officer may ask the wit-
ness’ commander to make that person
available. Denials will be promptly re-
ferred to the EEO officer of the next
higher level command of the requested
witness. If the denial is not justified,
the next higher level command will di-
rect the organization to make the wit-
ness available.

(b) If a needed witness is employed by
another Federal agency or has left Fed-
eral employment, he or she will be con-
tacted by the EEO officer. The EEO of-
ficer will make every reasonable effort
to ensure the presence of the witness.
If the witness refuses to appear, the
EEO officer will refer the matter to the
investigator or the complaints exam-
iner.

(c) A Federal employee is in an offi-
cial duty status when he or she appears
as a witness or is required to provide a
statement under oath or affirmation.

§ 588.71 Complainant’s and class
agent’s representative.

(a) A complainant or an agent in a
class complaint has the right to be ac-
companied, represented, and advised by
a representative of his or her own
choice at any stage of the complaint
process, including the informal coun-
seling stage. No employee or military
member is obligated to serve as a rep-
resentative.

(b) The complainant or the class
agent will designate the representative

in writing. Any change will be reported
in writing to the EEO officer, with cop-
ies to the counselor, investigator, or
complaints examiner, as appropriate.

(c) The Army must be notified when
an attorney is retained to represent a
complainant or class agent. Written
submissions to the Army that are
signed by the representative are
deemed to constitute notice of rep-
resentation. This notice is required to
establish the attorney’s eligibility to
claim fees and/or costs.

(d) After consulting with the SJA or
senior legal officer of the servicing
legal office, the Activity Commander
or his or her designee may deny per-
mission to an Army employee or mili-
tary member to serve as a representa-
tive if this would constitute a conflict
of interest. This denial will be made in
a letter to the complainant stating the
reasons. The letter must tell the com-
plainant that an appeal of the denial
may be filed with the EEO officer with-
in 5 working days after receipt of the
denial. The denial and the appeal are
then sent immediately to the Director,
EEOCCRA, ATTN: SFCR, WASH DC
20310–1813, for decision.

§ 588.72 Representing the Army in in-
dividual complaints.

(a) The Army is represented in com-
plaint proceedings by the labor coun-
selor (a judge advocate or a civilian at-
torney from the SJA or legal office).
The labor counselor’s role is to ensure
that the Army’s position is based on a
sound legal theory and supported by
competent evidence at both the inves-
tigative and hearing stages. The labor
counselor does not represent the ADO.

(b) The labor counselor may have a
CPO technical adviser at the hearing.

§ 588.73 Representing the Army in
class complaints.

(a) The EEO counselor may seek
legal advice from the servicing legal of-
fice during the informal stage of class
discrimination complaints after con-
sulting with his or her EEO officer.

(b) When an individual or class com-
plaint is filed formally, the Activity
Commander will appoint an Army
judge advocate or civilian attorney as
the labor counselor to represent the
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Army at the activity level as described
in §§ 588.2 and 588.3.

§ 588.74 Using official time.
Under 29 CFR 1613.214, complainants,

agents, and representatives who are
Army employees have the right to a
reasonable amount of duty time to pre-
pare and present a complaint filed
under this regulation. Employees must
arrange in advance with their super-
visors to use this duty time. Disagree-
ments as to what is ‘‘reasonable’’ time
are resolved by the Activity Com-
mander or a designee. ‘‘Reasonable
duty time’’ includes all time actually
spent in meetings and hearings re-
quired by an Army or EEOC official
plus a reasonable amount of prepara-
tion time. Reasonable time for prepa-
ration purposes is generally defined in
terms of hours rather than days,
weeks, or months.

§ 588.75 Hearing arrangements.
(a) Expenses incurred in the adminis-

trative processing of an EEO complaint
will be borne by the activity against
which the complaint is lodged.

(b) The servicing activity EEO officer
will ensure that a court reporter is pro-
vided for the hearing and that the tran-
scripts are sent directly to the EEOC
complaints examiner. Use of Army em-
ployees to transcribe hearings is pro-
hibited by the EEOC. However, inter-
service support agreements with the
Navy and Air Force may be used in-
stead of contracting for such services.

(c) All requests to the EEOC for a
hearing will contain instructions that
the completed case file, with all copies
of the transcript and the complaints
examiner’s recommended decision is to
be sent to the Director, EEOCCRA,
ATTN: SFCR, WASH DC 20310–1813. If
the examiner erroneously transmits
the case file to the activity EEO offi-
cer, the case must be returned imme-
diately to EEOC by registered mail
with instructions for transmission to
the Director, EEOCCRA.

§ 588.76 Complaint file.
(a) The EEO officer will compile a

complaint file that will include all doc-
uments pertinent to the complaint ex-
cept for the Army decision regarding
action against the ADO.

(b) The file will not contain any doc-
ument that has not been made avail-
able to the complainant or his or her
representative.

(c) The file will be indexed. The file
will also be tabbed in reverse chrono-
logical order and will contain legible
copies of the following documents,
when applicable, and in the order listed
below:

(1) Tab O.
(i) EEO Complaint Data Sheet: DA

Form 5493–R (Individual Complaint
Data Sheet) or DA Form 5494–R (Class
Complaint Data Sheet).

(ii) Complaint Chronology Sheet: DA
Form 5495–R (Chronology of Individual
EEO Complaint) or DA Form 5496–R
(Chronology of Class EEO Complaints).

(iii) DA Form 5497–R (Disposition of
Complaint of Discrimination).

(2) Tab N.
(i) Final Army decision.
(ii) Return receipt or other evidence

of complainant’s receipt of final Army
decision.

(3) Tab M. EEOC complaints examin-
er’s report of findings, analysis, and
recommendations.

(4) Tab L. Verbatim transcript of
EEOC hearing and all exhibits.

(5) Tab K. EEO officer’s letter to
EEOC requesting assignment of a com-
plaints examiner.

(6) Tab J.
Request for Army decision without a

hearing.
Request for hearing before EEOC.
(7) Tab I.
(i) Proposed disposition.
(ii) Notice to complainant of adop-

tion of proposed disposition as Army
final decision if complainant has failed
to respond within 15 days.

(8) Tab H.
(i) Record of adjustment conference.
(ii) Settlement agreement is signed

by all parties and documents showing
implementation.

(iii) Written withdrawal of complaint
by complainant, if applicable.

(9) Tab G.
(i) Record of transmittal of

USACARA ROI to activity.
(ii) Record of transmittal of

USACARA ROI to complainant.
(10) Tab F. Entire investigator’s re-

port including exhibits tabbed as re-
ceived from the investigator.
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(11) Tab E.
(i) EEO Officer’s request to

USACARA for appointment of an inves-
tigator.

(ii) USACARA response to EEO offi-
cer.

(iii) EEO officer’s notice to labor
counselor of date, time, and location of
USACARA investigation.

(12) Tab D.
(i) Appointment letter of labor coun-

selor as Army representative.
(ii) Written designation by complain-

ant of his or her representative
(13) Tab C.
(i) Formal EEO complaint, DA Form

2590–R.
(ii) EEO officer’s acknowledge receipt

of the formal complaint.
(iii) EEO officer’s acceptance of the

formal complaint.
(iv) EEO officer’s rejection or can-

cellation of the formal complaint.
(14) Tab B.
(i) Notice of Final interview.
(ii) EEO counselor’s final report.
(iii) 21-day letter, if applicable.
(15) Tab A. All allied papers (all docu-

ments relevant to the case but not spe-
cifically included in the above section
attached in reverse chronological
order).

(d) All EEOC appellate documents
will be tabbed in reverse chronological
order with Arabic numerals.

(e) All civil litigation documents will
be tabbed in reverse chronological
order with Roman numerals.

(f) When the complainant requests a
decision by the Secretary of the Army
or his or her designee on the basis of
the record as it stands, or after a hear-
ing, the original case file will be clear-
ly indexed and tabbed as described in
paragraph c above and all pages will be
clearly legible.

(1) Every complaint file will contain
an EEO complaint data sheet. See DA
Form 5493–R for individual EEO com-
plaints and DA Form 5494–R for class
EEO complaints. The data sheet will be
filled out by the EEO counselor and the
activity EEO officer. Any entry con-
trary to the provisions of this regula-
tion should be explained by the respon-
sible EEO official in the ‘‘Remarks’’
section of the data sheet. These DA
Forms will be reproduced locally on 8
1⁄2– by 11-inch paper. Copies for repro-

duction purposes are located at the
back of this regulation.

(2) Every complaint file will contain
an EEO chronology sheet completed by
the activity EEO officer and the
EEOCCRA. See DA Form 5495–R for in-
dividual EEO complaints and DA Form
5496–R for class EEO complaints. The
chronology sheet will account for the
processing time from the date of the al-
leged discriminatory action to the
final Army decision and any adminis-
trative or judicial appeal. Failure to
meet any administrative suspense es-
tablished by this regulation should be
fully explained in the ‘‘Remarks’’ sec-
tion of this chronology sheet. These
DA Forms will be reproduced locally on
81⁄2– by 11-inch paper. Copies for repro-
duction purposes are located at the
back of this regulation.

§ 588.77 Complaints reporting.

(a) The EEO counselor will complete
DA Form 5492–R at the time of the
final interview and submit it to the
EEO officer in accord with § 588.13(d).
The EEO officer will transmit copies of
this report to EEOCCRA and the
MACOM of the activity against which
the complaint is lodged upon termi-
nation of counseling.

(b) Individual formal complaint report-
ing. (1) Immediately upon receipt of a
formal EEO complaint (DA Form 2590–
R), the activity EEO officer will com-
plete and dispatch a copy of the formal
complaint to the Director, EEOCCRA,
ATTN: SFCR, WASH DC 20310–1813. Re-
ceipt of the complaint will be acknowl-
edged, in writing, by EEOCCRA. The
acknowledgment will contain a docket
number assigned to the case by
EEOCCRA which will be used through-
out the processing of the EEO com-
plaint. This docket number does not re-
place the docket number assigned by
USACARA, rather it is used as a con-
trol to identify the records in
EEOCCRA.

(2) After receiving the EEOCCRA
docket number, the EEO officer will
use the docket number on all docu-
ments generated or submitted by the
activity EEO officer in the processing
of the complaint.
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§ 588.78 Disposition of complaints of
discrimination.

(a) When action on a complaint of
discrimination has been completed at
the activity level, the case record will
be promptly forwarded to the Director,
EEOCCRA, ATTN: SFCR, WASH DC
20310–1813. When the case has been
closed at the activity, instructions set
forth in § 588.78(b) will be followed.
When a hearing is requested, one copy
of the file, similarly compiled, will be
forwarded to the EEOC district office
that will provide the complaints exam-
iner. Additionally, one copy of the file,
similarly compiled, will be forwarded
to EEOCCRA. In all cases, the chro-
nology of events will be completed and
included in the case file. (See § 588.76)
This will apply whether forwarded to
the EEOC complaints examiner for a
hearing or to the EEOCCRA for a deci-
sion on the record.

(b) Cases closed at the activity level
are as follows:

(1) Cases are closed at the activity
level as a result of rejection, cancella-
tion, withdrawal, termination, adjust-
ment, or decision on the merits.

(2) If a formal EEO complaint is
closed in whole at the activity level,
the EEO officer will submit the origi-
nal file and one copy to EEOCCRA,
compiled in accord with § 588.66, and
DA Form 5497–R. Submissions will be
made within 10 days after the com-
plaint is closed. If the complaint has
been closed in part, two legible copies
of the file will be forwarded to
EEOCCRA within 10 days, compiled in
accord with § 588.66 along with DA
Form 5497–R. Such case files will be
notated as partial closure.

(c) Activities and MACOMs will be
notified of cases closed at the DA level
by receipt of a copy of the final Army
decision signed by the Secretary of the
Army or his or her designee.

§ 588.79 Travel and other costs.

For individual complaint as well as
class complaints of discrimination,
travel and other related expenses will
be as follows:

(a) Travel and per diem expenses of
USACARA investigators will be funded
by the activity against which the al-
leged discrimination is lodged.

(b) Expenses of the Army investiga-
tors, counselors, or investigators from
other Federal agencies will be funded
by the activity where the alleged dis-
crimination took place.

(c) Expenses of the EEOC complaints
examiner are paid for by EEOC.

(d) Travel expenses of Army person-
nel (complainants, representative, or
witnesses), whose travel is required by
a complaints examiner or other author-
ized official, will be funded by the ac-
tivity against which the complaint is
lodged.

(e) Travel expenses of non-Army per-
sonnel (applicants/complainants) will
not be paid in advance by the Army.
Nor, if they are Federal employees, can
their expenses be paid by their agencies
unless their role concerns official busi-
ness of the current employers. A suc-
cessful applicant/complainant, may,
however, be reimbursed for such travel
expenses as part of his or her costs.

(f) If a complaint of discrimination is
filed against a tenant organization, the
tenant organization will pay the hear-
ing costs, investigative costs, attorney
fees and/or costs unless otherwise pro-
vided for in a host-tenant agreement.
Problems that develop between host
and tenant organizations will be
promptly referred for resolution to the
parent MACOM.

(g) If the complaint involves a non-
appropriated fund (NAF) activity, the
costs will be borne by the host activity
(that is, the appropriated fund activity
that heads the installation where the
NAF is assigned).

APPENDIX A TO PART 588 —STEPS IN IN-
DIVIDUAL COMPLAINTS OF DISCRIMI-
NATION

Action Time limits

1. Employee or applicant must
see EEO counselor or EEO offi-
cer.

Within 30 calendar days
after the alleged dis-
crimination, personnel
action, or when the
complainant becomes
aware or reasonably
should have become
aware of the action.

2. EEO counselor makes inquiry,
tries to resolve complaint infor-
mally, conducts final interview,
and, if complaint is not re-
solved, gives complainant writ-
ten notice of right to file formal
complaint.

Within 21 calendar days
after matter first called
to EEO counselor’s at-
tention.
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Action Time limits

3. Complainant files formal com-
plaint (DA Form 2590–R) in
writing with EEO officer or other
designated official. Must advise
EEO officer if he or she obtains
legal or other representation.

Within 15 calendar days
after receipt of the No-
tice of Final Interview
or if final interview not
held, anytime after 21
days from initial con-
tact with the EEO
counselor.

4. EEO officer accepts or rejects
the formal complaint in whole or
in part.

Within 5 calendar days
after receipt of com-
plaint.

5. EEO officer sends file to
USACARA requesting assign-
ment of an investigator if any
part of complaint is accepted. If
complaint is rejected, EEO offi-
cer notifies complainant and
representative.

Within 3 calendar days
after acceptance.

6. USACARA investigator com-
pletes investigation and sends
ROI to activity.

Within 45 calendar days
from assignment.

7. USACARA ROI furnished to
complainant and an adjustment
meeting offered.

Within 5 calendar days
after receipt of
USACARA ROI.

8. If adjustment meeting held and
adjustment reached—

a. Written agreement specify-
ing terms of proposed dis-
position is signed by both
parties. Copy is given to
complainant.

b. Activity Commander takes
action agreed upon.

9. If adjustment meeting is not
held or no adjustment is
reached—

a. Activity Commander issues
a proposed disposition, in-
cluding finding issues of
discrimination and pro-
posed remedial action in-
cluding appeal rights.

Within 20 calendar days
from receipt of
USACARA ROI.

b. Complainant informed of
right to request EEOC
hearing or Army decision
without hearing.

Same as a above.

c. If complainant fails to re-
spond, Activity Commander
adopts proposed disposi-
tion as final Army decision
and notifies complainant
and representative.

Within 15 calendar days
after notice proposed
disposition.

d. If complainant asks for de-
cision without hearing, EEO
officer sends complaint file
(original and one copy) to
EEOCCRA.

Same as c above.

e. If complainant requests
hearing, EEO officer re-
quests complaints examiner
from EEOC.

Same as c above.

10. Hearing held and findings and
recommendations sent by
EEOC complaints examiner to
EEOCCRA.

11. Army final decision by the Di-
rector of EEO to include appeal
right.

Within 180 calendar
days after the date
that the formal com-
plaint was filed or 30
days after receipt of
the examiner’s report
recommending a find-
ing of discrimination.

Action Time limits

12. Appeal to EEOC:
a. Complainant sends notice

of appeal to EEOC with
copy to EEOCCRA.

Within 20 calendar days
after receiving Army
final decision.

b. Complainant sends state-
ment or brief to support ap-
peal of Army decision to
EEOC, with a copy to
EEOCCRA.

Within 30 calendar days
after filing Notice of
Appeal.

13. Civil action by complainant:
a. Before final Army decision After 180 calendar days

after filing formal com-
plaint.

b. Instead of appeal to EEOC
after Army final decision.

Within 30 calendar days
after receiving Army
decision.

c. Before EEOC final decision
or appeal.

After 180 calendar days
after filing appeal to
EEOC.

d. After EEOC final decision
on appeal.

Within 30 calendar days
after receiving EEOC
decision.

Note: In age complaints, a complainant must appeal the
Army decision to the EEOC before filing a civil action in a
Federal District Court.

APPENDIX B TO PART 588—STEPS IN

CLASS COMPLAINTS OF DISCRIMINA-
TION

Action Time limits

1. Class agent contacts EEO
counselor about class complaint.

Within 90 calendar days
after the alleged dis-
criminatory matter,
personnel action, or
the date that the ag-
grieved person be-
came aware or rea-
sonably should have
become aware of the
discriminatory event or
personnel action.

2. EEO counselor makes inquiry,
attempts informal resolution,
and conducts final interview. In-
forms class agent, in writing, of
right to file formal complaint.

Within 30 calendar days
after contact by class
agent.

3. Class agent files formal com-
plaint with EEO officer. Notifies
EEO officer if legal representa-
tion is obtained.

Within 15 calendar days
after receiving Notice
of Final Interview.

4. EEO officer coordinates with
labor counselor on class status
of complaint.

5. EEO officer sends complaint
file, including a brief if deemed
necessary, to EEOC district of-
fice for assignment of com-
plaints examiner.

Within 10 calendar days
after receiving com-
plaint.

6. Allegations not discussed with
EEO counselor or nonspecific
allegations are returned by
EEOC complaints examiner for
additional information.

Within 15 calendar days
for response from ac-
tivity or class agent.

7. Complaints examiner rec-
ommends to the Secretary of
the Army or his or her designee
to accept, reject or cancel com-
plaint. Sends copy to agent.
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Action Time limits

8. Secretary of the Army or his or
her designee decides to accept,
reject, or cancel complaint. If
decision is to reject or cancel,
advises class agent of right to
file individual complaint and ap-
peal to EEOC.

EEOC recommendation
becomes Army deci-
sion unless Secretary
of the Army or des-
ignee rejects or modi-
fies it within 10 cal-
endar days after re-
ceipt.

9. If complaint accepted, the EEO
officer notifies all class mem-
bers of existence of class com-
plaint and right to opt out. Activ-
ity Commander designates
Army representative.

Within 15 calendar days
after acceptance.

10. Class members may opt out.
(Final decision binding on all
members who do not opt out.).

Within 30 calendar days
after issuance of no-
tice.

11. All parties to complaint de-
velop evidence and send it to
EEOC. Complaints examiner
may direct investigation.

Within 60 calendar days
after notification by the
EEOC complaints ex-
aminer.

12. Informal resolution attempted
by class agent and Army.

13. If no resolution, hearing by
EEOC complaints examiner.

14. EEOC complaints examiner’s
findings and recommendations
forwarded to EEOCCRA.

15. Final Army decision. Agent in-
formed of right to appeal to
EEOC and file civil action in
Federal District Court.

Within 30 calendar days
after receiving com-
plaints examiner’s re-
port. If no decision
within 30 calendar
days, then the com-
plaints examiner’s find-
ings and recommenda-
tions become the final
Army decision.

16. All class members notified of
the final Army decision by EEO
officer.

Within 10 calendar days.

17. Individual class members may
file written claim.

Within 30 calendar days
after Army decision.
Persons must have
been affected no more
than 135 calendar
days before filing of
class complaint.

18. Army tries to resolve claim at
activity level.

Within 60 calendar days
after date claim filed.

19. Hearing held by EEO com-
plaints examiner if no resolution.

Action Time limits

20. Complaints examiner’s report
of findings and recommenda-
tions forwarded to Army
EEOCCRA.

21. Final Army decision made by
Secretary of the Army or his/her
designee.

Time limits as in step 15.

22. Appeals and Civil Action
Rights:

a. Class agent may appeal to
EEOC when—

(1) Complaint rejected or
canceled by the Army.

Within 15 calendar days
after the Army deci-
sion.

(2) Army refuses to rein-
state complaint for
processing after agent
alleges that Army has
not carried out terms of
resolution.

(3) Army issues decision
on merits of complaint
or corrective action.

b. Claimant may appeal to
EEOC when—

(1) Army rejects claim for
individual relief.

(2) Army decides on ad-
justment of claim for in-
dividual relief.

c. Class agent and claimants
may file a civil action
when—

(1) Army issues final de-
cision on complaint or
claim.

Within 30 calendar days.

(2) There has been no
Army decision on com-
plaint or claim.

After 180 calendar days
from date of filing for-
mal complaint or claim
with Army.

(3) EEOC issues deci-
sion on appeal.

Within 30 calendar days.

(4) Appeal was made to
EEOC and no decision
has been given.

After 180 calendar days
from date of filing for-
mal complaint or claim
with EEOC.

Note: In age discrimination complaints, an agent must ap-
peal the Army decision to the EEOC before filing a civil action
in a Federal District Court.
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APPENDIX C TO PART 588—PROCEDURAL STEPS IN AN INDIVIDUAL DISCRIMINATION
COMPLAINT

APPENDIX D TO PART 588—SAMPLE FOR-
MAT: AVENUES OF REDRESS FOR
ARMY EMPLOYEES

Subject: Avenues of redress for Army employ-
ees

From: EEO officer
To: (Name of person counseled)

1. Grounds for discrimination complaint. If
you believe you have been discriminated
against because of race, color, religion, sex,
national origin, age, physical or mental
handicap and/or reprisal, or in an employ-

ment matter subject to the control of the
Army, you may have the choice of more than
one route to file a complaint and have it re-
solved.

2. Options for employees outside of the bar-
gaining unit. If you are not a member of a
bargaining unit covered by a union contract,
you may select one of the following options:

a. The discrimination complaint procedure
(covered by AR 690–xxx). Your first step
under that procedure is to contact an EEO
counselor within 30 calendar days from the
date the act of discrimination took place or
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the date you became aware, or reasonably
should have become aware, of the act of dis-
crimination. If the counselor cannot resolve
your problem, you may file a formal com-
plaint. The counselor will tell you with
whom to file your complaint and will explain
complaint procedures. These include an in-
vestigation by the U.S. Army Civilian Appel-
late Review Agency, a hearing by the Equal
Employment Opportunity Commission
(EEOC), and a final decision by the Army.

b. The Merit Systems Protection Board
(MSPB) appeal procedure. This procedure is
available to you only if the alleged discrimi-
natory action can be appealed to the MSPB,
such as a removal, a suspension for more
than 14 days, or any other appealable action.
(Usually, you will be notified in writing of
your right to appeal to the MSPB.) The time
limit for appeal to the MSPB is 20 days after
the effective date of the personnel action
which you believe discriminated against you.
Under an MSPB appeal, you are entitled to a
hearing by the MSPB. You may ask the
EEOC to review the final decision of the
MSPB.

3. Options for employees within the bar-
gaining unit. If you are a member of a bar-
gaining unit covered by a union contract and
if the negotiated grievance procedure in that
contract does not exclude discrimination
issues, you may have the following options:

a. In actions under 5 U.S.C. 7512 (Removal,
supension for more than 14 days, reduction
in grade, reduction in pay, furlough for 30
days or less) and 5 U.S.C. 4303 (Removal or
reduction in grade for unacceptable perform-
ance), you have the following options. First,
you may follow the discrimination com-
plaint procedure described in paragraph 2a
above. Second, you may follow the MSPB
procedures described in paragraph 2b above.
Third, you may follow the negotiated griev-
ance procedure. Your union contract out-
lines the steps involved in a negotiated
grievance procedure, which include an infor-
mal and a formal grievance with specific
time limits for filing, and a decision by
Army management. The next step, arbitra-
tion, may be requested only by the union or
by the Army, not by you. If you choose the
negotiated grievance procedure, you have
the right to appeal the final Army decision
or the arbitration award to the EEOC. Note
that decisions in 5 U.S.C. 7512 or 4303 cases
are not appealable to the Federal Labor Re-
lations Authority (FLRA).

b. In actions not covered by 5 U.S.C. 7512 or
4303, but otherwise appealable to MSPB, you
have access to the MSPB procedures only if
such actions are excluded from the grievance
procedure. If they are covered by the griev-
ance procedure, the option is between the
discrimination complaint procedure under
AR 690–xxx or the negotiated grievance pro-
cedure. If you choose the negouiated griev-
ance procedure, you have the right to appeal

the final decision (Army decision, arbitra-
tion award, or FLRA decision) to the EEOC
or MSPB, as appropriate. Note that in ac-
tions not appealable to the MSPB, but cov-
ered by the grievance procedure, you may
choose between the grievance procedure or
the complaint procedure under AR 690–xxx.

4. Election of avenues of redress.
a. Your appeal to the MSPB will not be ac-

cepted if you have filed a timely formal com-
plaint in writing, under AR 690–xxx or a
timely written grievance under the nego-
tiated procedure.

b. A discrimination complaint under AR
690–xxx will not be accepted if you have filed
a timely appeal to the MSPB or a timely
written grievance under the negotiated pro-
cedure.

c. A grievance under the negotiated proce-
dure will not be accepted if you have filed a
timely appeal to the MSPB or if you have
initiated action under the discrimination
complaint procedure in AR 690–xxx.

5. Additional information on avenues of re-
dress. If you have any other questions on
this matter, you may contact the manage-
ment/employee relations section of the civil-
ian personnel office, your union representa-
tive, or your activity EEO office.

APPENDIX E TO PART 588—SAMPLE FOR-
MAT: NOTICE OF INTERVIEW WITH
EEO COUNSELOR

Subject: Notice of Final Interview
From: EEO Counselor
To: (Name of Person Counseled)

1. This is notice that on the above date the
final counseling interview was held in con-
nection with the matter you presented to me
as an EEO counselor. You initially contacted
me on (DATE). You alleged that you were a
victim of (SPECIFY) discrimination in the
following action(s): (SPECIFY THE FACTS
THAT ARE THE BASIS OF THE DISCRIMI-
NATION COMPLAINT.)

2. If you believe you have been discrimi-
nated against on the basis of race, color, reli-
gion, sex, age, national origin, mental/phys-
ical handicap, and/or reprisal for participa-
tion in a Title VII activity, you have the
right to file a complaint of discrimination with-
in 15 calendar days after receipt of this notice.

3. This complaint must be in writing, pref-
erably on a DA Form 2950–R, which can be
obtained from the Equal Employment Oppor-
tunity Office. Your complaint must be filed
in person or by mail with the following offi-
cials authorized to receive discrimination
complaints:

a. Equal Employment Opportunity Officer
(ADDRESS)
b. Activity Commander
(ADDRESS)
c. Federal Woman’s Program Manager
(ADDRESS)

VerDate 25<JUN>98 22:04 Jul 26, 1998 Jkt 179123 PO 00000 Frm 00510 Fmt 8010 Sfmt 8010 Y:\SGML\179123T.XXX 1791230t PsN: 179123T



517

Department of the Army, DoD Pt. 588, App. G

d. Director of Equal Employment Oppor-
tunity, Department of the Army

ATTN: SFCR
WASH, DC 20310–1813
e. Secretary of the Army
ATTN: SFCR
WASH, DC 20310–1813

4. The formal complaint should specify the
issues which form the basis for the com-
plaint and the matter giving rise to the com-
plaint which were discussed with the EEO
counselor. If you add issues not counseled,
the formal complaint will be returned to you
for further counseling.

5. If an attorney is retained as a represent-
ative, you must notify the EEO officer
(NAME AND ADDRESS).
(SIGNATURE BLOCK)
EEO counselor
Notes:

1. This notice is to be given to the person
counseled at the final interview.

2. A copy of this notice will be provided to
the EEO officer with the counselor’s report
and made part of file.

APPENDIX F TO PART 588—SAMPLE FOR-
MAT: NOTICE OF RIGHT TO FILE A
DISCRIMINATION COMPLAINT

Subject: Notice of Right To File a Discrimi-
nation Complaint

From: EEO Counselor
To: (NAME OF PERSON COUNSELED)

1. Although my inquiry into the matter
you brought to my attention has not been
completed, 21 calendar days have passed
since you first contacted me and you are now
entitled to file a discrimination complaint
based on race, color, religion, sex, national
origin, physical or mental handicap, age,
and/or reprisal. If you do not file a complaint
at this time, my inquiry will continue and
your right to file a complaint will continue
until 15 calendar days after the final inter-
view with me. I will inform you in writing
when the final interview is conducted. If you
file a complaint, it must be in writing, pref-
erably using DA Form 2590–R, and filed in
person or by mail with the following officials
authorized to receive discrimination com-
plaints:
a. Equal Employment Opportunity Officer
(ADDRESS)
b. Activity Commander
(ADDRESS)
c. Federal Women’s Program Manager
(ADDRESS)
d. Director of Equal Employment Oppor-

tunity
Department of the Army
ATTN: SFCR
WASH, DC 20310–1813
e. Secretary of the Army
ATTN: SFCR
WASH, DC 20310–1813

2. If you file your complaint with one of
the officials listed above, it will be sent to
the activity EEO officer for processing.
Therefore, if you choose to file your com-
plaint with any of the officials listed above
be sure to provide a copy of your complaint
to the EEO officer to ensure prompt process-
ing of your complaint.

3. The complaint must be specific and must
be limited to the matters discussed with me.
It must also state whether or not you have
filed a formal grievance or an appeal to the
Merit Systems Protection Board on the same
matters. Additionally, you must state
whether you are having this matter consid-
ered under a negotiated grievance procedure.

4. You or your representative must imme-
diately notify the EEO officer, in writing, if
you retain an attorney or any other person
to represent you.

(SIGNATURE)
EEO counselor
Notes:

1. This notice is to be given to the person
counseled 21 days after the counselor was
first contacted on this matter by the com-
plainant.

2. A copy of this notice will be provided the
EEO officer with the counselor’s report and
made a part of the complaint file.

APPENDIX G TO PART 588—SAMPLE FOR-
MAT: NOTICE OF RECEIPT OF DIS-
CRIMINATION COMPLAINT

Subject: Notice of Receipt of Discrimination
Complaint

From: EEO Officer
To: (COMPLAINANT)

1. This notice acknowledges receipt of your
discrimination complaint dated (DATE), and
gives you a written notice of your rights and
the time requirements for exercising these
rights. If you have further questions, please
ask your EEO counselor or contact me.

2. If your complaint is accepted, it will be
investigated. Based on the information de-
veloped by the investigation, an attempt will
be made to resolve your complaint infor-
mally. You will receive a copy of the inves-
tigative report and have an opportunity to
discuss it with an Army official.

3. If your complaint, or any allegation con-
tained in it, is rejected, the rejection is con-
sidered to be a final Army decision on the
complaint or that part of the complaint
which is rejected. You will receive a notice
by separate letter if your complaint or any
part of it is rejected. You will be advised at
that time of your rights of appeal.

4. If a complaint is settled, the terms of
the settlement will be stated in writing and
you will be given a copy.
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5. If a complaint is not settled you will be
notified in writing of the proposed disposi-
tion of the complaint. You will also be noti-
fied of your right to a hearing by an Equal
Employment Opportunity Commission
(EEOC) complaints examiner who will rec-
ommend a decision to the Army, or to a deci-
sion by the Army without an EEOC hearing.
If you want a hearing or a decision by the
Army without a hearing, you must notify
the Army in writing within 15 days after re-
ceiving the proposed disposition of your
complaint. Your request for a hearing or for
an Army decision without a hearing must be
addressed to me in order that I can make the
necessary arrangements.

6. If, within 15 days after your receipt of
the proposed disposition, you fail to request
a hearing or to ask for a decision by the
Army without a hearing, that disposition
will become the final Army decision.

7. If you are dissatisfied with the final
Army decision (with or without a hearing),
you may file a notice of appeal to the EEOC
Office of Review and Appeals within 20 cal-
endar days after receiving the decision. A
copy of the notice should be sent to
EEOCCRA ATTN: SFCR, WASH DC 20310–
1813. Also, you may submit a brief or state-
ment to support your appeal within 30 cal-
endar days after filing the notice of appeal.
At the same time, you must furnish a copy of
the supporting brief or statement to
EEOCCRA.

8. Any appeal to the EEOC should be ad-
dressed to the Director, Office of Review and
Appeals, Equal Employment Opportunity
Commission, 2401 E Street, NW., Wash DC
20506. The appeal and any representations in
its support must be filed in duplicate.

9. Instead of an appeal to the EEOC, you
may file a civil action in a proper Federal
District Court within 30 calendar days after
receiving the Army decision or, if the Army
has not issued a final decision on your com-
plaint, after 180 calendar days from the date
the formal complaint was filed.

10. If you decide to appeal to the EEOC Of-
fice of Review and Appeals, you will still
have an opportunity to file a civil action in
a Federal District Court within 30 calendar
days after receiving the EEOC’s final deci-
sion, or 180 calendar days after the date of
your initial appeal to the Commission if
EEOC has not rendered a final decision.
(SIGNATURE BLOCK)
EEO Officer
Notes:

1. The notice is sent by certified mail, re-
turn receipt requested, or personally deliv-
ered to both complainant and representative.
If the notice is personally delivered, the
complainant and his or her representative
will acknowledge receipt by signing and dat-
ing the official file copy of the notice. If they
decline to sign the copy, the server will sign

it and indicate to whom and when the notice
was served.

2. A copy of the notice given to the com-
plainant will be filed in the complaint file.
In age discrimination cases, references to
the right to file a civil action (paras 4 and 5)
will specify that the complainant can file a
civil action in a Federal District Court 30
days after providing notice to the EEOC of
his or her intent to file a civil action. Such
notice must be given to the EEOC within 180
days of the occurrence of the allleged dis-
criminatory act. If a complainant elects to
pursue his or her age discrimination com-
plaint through the administrative proce-
dures outlined in chapter 2, then he or she
may not file a civil action in a Federal Dis-
trict Court until all administrative remedies
(including an appeal of the final Army deci-
sion to the EEOC) have been exhausted.

APPENDIX H TO PART 588—NEGOTIATED
SETTLEMENT AGREEMENT

NEGOTIATED SETTLEMENT AGREEMENT

IN THE MATTER OF:

(NAME)
Complainant

AND

(NAME OF ORGANIZATION)

1. In the interest of promoting its Equal
Employment Opportunity Program and to
avoid protracted litigation, the Army agrees
to settle the above-captioned complaint on
the basis shown below.

2. By entering this settlement, the Army
does not admit that it has violated the Civil
Rights Act of 1964, as amended, or any other
Federal or State statute or regulation.

3. The Army agrees to (SPECIFY REMEDY
TO BE PROVIDED AND PROCESS BY
WHICH REMEDY IS TO BE PROVIDED).

4. Complainant’s signature on this agree-
ment constitutes the withdrawal of his or
her complaint. In addition, the complainant
agrees that he or she waives his or her right
to sue over the matters raised in this com-
plaint and that will not be made the subject
of future litigation.

5. If the Army does not carry out, or re-
scind, any action specified by the terms of
the adjustment for any reason not attrib-
utable to acts or conduct of the complainant,
the Army shall, upon the complaint’s writ-
ten request, reinstate the complaint for fur-
ther processing from the point processing
ceased under the terms of the adjustment. If
the Activity Commander determines that
the terms of the adjustment have been im-
plemented, a decision declining to reinstate
the complaint will be issued and the com-
plainant will be advised of his/her appeal
rights to EEOC.
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6. I have read the Negotiated Settlement
Agreement and accept and agree to its provi-
sions.
For the Army
(ACTIVITY COMMANDER’S SIGNATURE)
Date —————————————————————
Complainant
(Complainant’s signature)
(Signature of Complainant’s representative,
if any)
Date —————————————————————

APPENDIX I TO PART 588—SAMPLE FOR-
MAT—NOTICE OF PROPOSED DISPOSI-
TION OF DISCRIMINATION COMPLAINT

Subject: Notice of Proposed Disposition of
Discrimination Complaint

From: Activity Commander
To: (COMPLAINANT)

1. This notice is to inform you of the pro-
posed disposition of your discrimination
complaint and of your rights if you are dis-
satisfied with the proposed disposition.

a. Proposed disposition. (STATE THE SPE-
CIFIC PROPOSED DISPOSITION OF THE
COMPLAINT. INCLUDE A LEGAL ANALY-
SIS OF THE COMPLAINT, DISCUSSION OF
THE FACTS, FINDING ON THE ISSUE OF
DISCRIMINATION, AND A STATEMENT OF
PROPOSED REMEDIAL ACTION IF APPLI-
CABLE.)

b. Right to a hearing.
(1) If your are dissatisfied with the pro-

posed disposition, you may request a hearing
by the Equal Employment Opportunity Com-
mission (EEOC) and a decision by the Army
if you notify the EEO officer (PROVIDE
SPECIFIC MAILING ADDRESS) within 15
calander days after receiving this notice,
that you desire such a hearing.

(2) If you request a hearing, you are ex-
pected to proceed without delay in present-
ing your complaint before the assigned EEOC
complaints examiner. If you plan to have a
representative, you should immediately ob-
tain representation. You should also begin
preparing a list of proposed witnesses with a
summary of the testimony you believe each
would present at the hearing. The com-
plaints examiner will request this list imme-
diately after being assigned to your case.

(3) The failure to prosecute your complaint
in a timely fashion may be grounds for the
complaints examiner to return your case to
the Army. The Army may then cancel your
complaint or issue a final decision based on
the evidence present in the complaint file.

c. Right of decision without a hearing. If
you are dissatisfied with the proposed dis-

position, you may request a decision by the
Secretary of the Army or his or her designee
without a hearing, based on the evidence in
the complaint file. This request must be
made to (ACTIVITY EEO OFFICER) within
15 calendar days after receiving this notice.

d. Right of appeal. If you fail to notify the
EEO officer of your intentions within the 15-
day period, I or my designee may adopt as
the Army final decision the proposed disposi-
tion shown above and will so notify you in
writing. On receiving notification, you may
file a notice of appeal to the EEOC Office of
Review and Appeals within 20 calendar days.
You may also submit a brief or statement to
the EEOC to support your appeal within 30
calendar days after filing the notice of ap-
peal. You must furnish the Equal Employ-
ment Opportunity Compliance and Com-
plaint Review Agency (EEOCCRA); ATTN:
SFCR WASH DC 20310–1813, with a copy of
your appeal and a brief or statement. Instead
of an appeal to the EEOC, you may file a
civil action in a proper Federal District
Court within 30 calendar days after you re-
ceive the final Army decision. If the Army
has not issued a final decision, a civil action
may be filed 180 calendar days after the date
you filed your formal complaint.

2. If you appeal to the EEOC, you may still
file a civil action within 30 calendar days
after receiving the EEOC decision. You may
also file a civil action 180 days after your ap-
peal to EEOC if you have not received a final
decision.

(SIGNATURE BLOCK)
Activity Commander.
Notes:

1. The notice is sent by certified mail, re-
turn receipt requested, or personally deliv-
ered to both complainant and representative
if any. If the notice is personally delivered,
the complainant and his or her representa-
tive, if any, will acknowledge receipt by
signing and dating the official file copy of
the notice. If they decline to sign the copy,
the server will sign it and indicate to whom
and when the notice was served.

2. A copy of the notice given to the com-
plainant will be filed in the complaint file.
In age discrimination cases, references to
the right to file a civil action (paras 1d and
2) will specify that the complainant can file
a civil action in Federal District Court only
after all administrative remedies (INCLUD-
ING AN APPEAL OF THE FINAL ARMY
DECISION TO THE EEOC) have been ex-
hausted.
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APPENDIX J TO PART 588—PROCEDURAL STEPS IN A CLASS ACTION
DETERMINATION COMPLAINT

APPENDIX K TO PART 588—ADDRESSES

AND GEOGRAPHIC JURISDICTION OF

U.S. ARMY CIVILIAN APPELLATE RE-
VIEW REGIONAL OFFICES

USACARA investigators are assigned to in-
vestigate discrimination complaints from

various regional offices located throughout
the United States and Europe. When an EEO
officer must obtain the services of a
USACARA investigator in accord with para-
graph 2–6 (individual complaints) he or she
should contact the USACARA regional office
with jurisdiction over the activity.
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The USACARA regional officers are as fol-
lows:
USACARA: 5611 Columbia Pike, Room 434,

Falls Church, VA 22041–5091, AV: 289–1423,
(703) 756–1423

Geographic Jurisdiction: USACARA Head-
quarters.

USACARA–GC: Gorman Plaza Bldg., Suite
100, 8950 Old Annapolis Road, Columbia,
MD 21045, (301) 995–0069, (202) 621–5170

Geographic Jurisdiction: Delaware, Maryland,
Ohio, Virginia, District of Columbia, West
Virginia.

USACARA–SE: Citizens Trust Bldg., Room
450, 75 Piedmont Ave., NE, Atlanta, GA
30303, AV: 797–5801, (404) 363–5801

Geographic Jurisdiction: Alabama, Florida,
Georgia, Mississippi, South Carolina, Puer-
to Rico, Panama.

USACARA–SW: Federal Bldg, 1100 Commerce
Street, Room 6B25, Dallas, TX 75242, (214)
767–0287

Geographic Jurisdiction: Arkansas, Louisiana,
New Mexico, Oklahoma, Texas.

USACARA–MW: 405 S. Tucker Blvd., Room
4118, St. Louis, MO 63102–1132, AV: 693–0427,
(314) 263–0427

Geographic Jurisdiction: Illinois, Indiana,
Iowa, Kansas, Kentucky, Michigan, Min-
nesota, Missouri, New England, Tennessee,
Wisconsin.

USACARA–WE: 801 ‘‘I’’ Street, Room 498,
Sacramento, CA 95814, (916) 551–1073, FTS:
460–1073

Geographic Jurisdiction: Alaska, Arizona,
California, Colorado, Idaho, Montana, Ne-
vada, North Dakota, Oregon, South Da-
kota, Utah, Washington, Wyoming.

USACARA–EU: APO NY 09102–0007, Heidel-
berg Military 8968/6351

Geographic Jurisdiction: Europe, Africa, North
East, Atlantic Area, Middle East.

USACARA–PA: P.O. Box 50041, Honolulu, HI
96850–0001, (808) 546–8344

Geographic Jurisdiction: Hawaii, Far East, Pa-
cific Area.

USACARA–NE: 766 Shrewsberry Ave., 3rd
Floor, Tinton Falls, NJ 07724, (201) 741–1900

Geographic Jurisdiction: Pennsylvania, New
Jersey, Maine, Massachusetts, New Hamp-
shire, Vermont, Rhode Island, Connecticut,
New York.

APPENDIX L TO PART 588—SAMPLE
FORMAT FOR NOTICE OF FINAL ACTION

Section I

Format for the Final Army Decision Letter

1. Use

The notice of final Army decision is to be
used under the following circumstances:

a. If a discrimination complaint is rejected
or canceled.

b. If a proposed disposition is adopted after
the complainant has failed to request a hear-

ing or a decision by the Army without a
hearing.

c. If an activity rejects a written request
to reinstate a complaint for further process-
ing.

2. Delivery

The notice of final Army decision is sent
by certified mail, return receipt requested,
or personally delivered to both complainant
and representative, if any. If the notice is
personally delivered, the complainant and
his or her representative, if any, will ac-
knowledge receipt by signing and dating the
official file copy of the notice. If they decline
to sign the copy, the server will sign it and
indicate to whom and when the notice was
served.

3. Filing

A copy of this notice will be filed in the
complaint file.

4. Preparation of the Notice of Final Army
Decision

The notice of final Army decision should
contain the notice itself and one of the three
appeal rights.

Section II

Appeal Rights

5. Use

When a notice of final Army decision is
issued by an activity it must contain an ap-
propriate advisement of appellate rights. Use
one of the following appellate rights as ap-
propriate:

a. Use figure L–2 for complaints that allege
discrimination based on any of the following:

(1) Race.
(2) Color.
(3) Religion.
(4) Sex.
(5) National origin.
(6) Physical or mental handicap.
(7) Reprisal.
b. Use figure L–3 for complaints that allege

age discrimination as their only bases.
c. Use figure L–4 for complaints that allege

age discrimination and any of the following:
(1) Race.
(2) Color.
(3) Religion.
(4) Sex.
(5) National origin.
(6) Physical or mental handicap.
(7) Reprisal.

Figure L–1

Subject: Notice of final Army decision,
(Docket number).

From: (ACTIVITY COMMANDER).
To: (COMPLAINANT)
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This is the Army’s final decision on your
equal employment opportunity complaint,
dated (date). You alleged (specify type of dis-
crimination) when (state the wrong allegedly
suffered by the complainant.)

Based on my evaluation of your complain-
ant and pursuant to my authority to issue a
final decision in this matter in accord with
paragraph 2–9g, AR 690–600, I have decided
you (were or were not) subjected to prohib-
ited discrimination in the matter at issue.

(Specify the reasons for the decision and
the documents, or reports relied upon in
reaching your decision.)

If you are dissatisfied with this final Army
decision, you have the following appeal
rights: (See figs L–2, L–3, or L–4.)

Figure L–2

Regular Appeal Rights

(for all allegations of discrimination other
than age)

Appeal Rights

1. An appeal may be filed with the equal
employment Opportunity Commission with-
in 20 calendar days of receipt of this decision.
The 20-day period for filing an appeal begins
on the date of receipt of this decision. The
appeal must be postmarked, or in the ab-
sence of a postmark, received by the Com-
mission within 20 calendar days of the date of
receipt of this decision. Statements or briefs
in support of the appeal may be submitted up
to 30 calendar days from the date the appeal
is filed. The regulation providing for appeal
rights, section 1613.233, title 29, Code of Fed-
eral Regulations (29 CFR 1613.233), is repro-
duced below pursuant to 29 CFR 1613.221(e).

‘‘Section 1613.233 Time limits.

(a) Except as provided in paragraph (c) of
this section, a complainant may file a Notice
of Appeal at any time up to 20 calendar days
after receipt of the agency’s notice of final
decision on his or her complaint. An appeal
shall be deemed filed on the date it is post-
marked, or, in the absence of a postmark, on
the date it is received by the Commission.
Any statement or brief in support of the ap-
peal must be submitted to the Commission
and to the defendant agency within 30 cal-
endar days of filing the Notice of Appeal. For
purposes of this part, the decision of an
agency shall be final only when the agency
makes a determination on all of the issues in
the complaint, including whether or not to
award attorney’s fees or costs. If a decision
to award attorney fees or costs is made, the
decision will not be final until the procedure
is followed for determining the amount of
the award as set forth in Section 1613.271(c).

(b) When issues of discrimination have
been raised in a negotiated grievance proc-

ess, a complainant may file a Notice of Ap-
peal of such issues up to 20 days after:

(1) Receipt of an agency decision on the
grievance and expiration of the time during
which the union and the agency may move
the matter to the next stage of the grievance
process;

(2) Receipt of an arbitrator’s award; or (3)
receipt of the decision of the FLRA on excep-
tions to the arbitrator’s award.

(c) The 20-day time limit within which a
Notice of Appeal must be filed will not be ex-
tended by the Commission unless, based
upon a written statement by the complain-
ant showing that he or she was not notified
of the prescribed time limit and was not oth-
erwise aware of it or that circumstances be-
yond his or her control prevented the filing
of a Notice of Appeal within the prescribed
time limit, the Commission exercises its dis-
cretion to extend the time limit and accept
the Appeal.’’

2. In lieu of an appeal to the Commission,
a civil action may be filed in an appropriate
United States District Court within 30 cal-
endar days of receipt of the decision.

3. If an appeal to the Commission is filed,
a civil action may be filed in a United States
District Court within 30 calendar days of re-
ceipt of the Commission’s final decision.

4. A civil action may also be filed any time
after 180 calendar days of the date of initial
appeal to the Commission, if a decision has
not been rendered.

5. If a civil action is filed, and complainant
does not have or is unable to obtain the serv-
ices of a lawyer, the complainant may re-
quest the court to appoint a lawyer to rep-
resent him/her. In such circumstances as the
court may deem just, the court may appoint
a lawyer and may authorize the commence-
ment of the action without the payment of
fees, costs, or security. Any such request
must be made within the above referenced 30-
day time limit for filing suit and in such
form and manner as the court may require.

6. Appeals to the Commission should be
forwarded to the Director, Office of Review
and Appeals, Equal Employment Oppor-
tunity Commission, 2401 E Street, NW,
WASH DC 20507. Any statement or brief in
support of the appeal must be submitted to
the Commission with two copies to the Di-
rector, Equal Employment Opportunity
Compliance and Complaints Review Agency,
Department of the Army, ATTN: SFCR,
WASH DC 20310–1813, within 30 calendar days
of filing the Notice of Appeal.

Docket Number

The docket number identified in the upper
right hand corner of page 1 of this letter
should be used on all correspondence to the
Director of Equal Employment Opportunity
or the Director, Equal Employment Oppor-
tunity Compliance and Complaints Review
Agency.
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Sincerely,
(Signature block)

Figure L–3. Age Appeal rights

Age Only Appeal Rights

(for allegations of age discrimination)

Appeal Rights

1. An appeal may be filed with the Equal
Employment Opportunity Commission with-
in 20 calendar days of receipt of this decision.
The 20-day period for filing an appeal begins
on the date of receipt of this decision. The
appeal must be postmarked, or in the ab-
sence of a postmark, received by the Com-
mission within 20 calendar days of the date
of receipt of this decision. Statements or
briefs in support of the appeal may be sub-
mitted up to 30 calendar days from the date
the appeal is filed. The regulation providing
for appeal rights, section 1613.233, title 29,
Code of Federal Regulations (29 CFR
1613.233), is reproduced below pursuant to 29
CFR, 1613.221(e).

‘‘Section 1613.233 Time limits.

(a) Except as provided in paragraph (c) of
this section, a complainant may file a notice
of appeal at any time up to 20 calendar days
after receipt of the agency’s notice of final
decision on his or her complaint. An appeal
shall be deemed filed on the date it is post-
marked, or, in the absence of a postmark, on
the date it is received by the Commission.
Any statement or brief in support of the ap-
peal must be submitted to the Commission
and to the defendant agency within 30 cal-
endar days of filing the notice of appeal. For
purposes of this part, the decision of an
agency shall be final only when the agency
makes a determination on all of the issues in
the complaint, including whether or not to
award attorney’s fees or costs. If a decision
to award attorney fees or costs is made, the
decision will not be final until the procedure
is followed for determining the amount of
the award as set forth in § 1613.217(c).

(b) When issues of discrimination have
been raised in a negotiated grievance proc-
ess, a complainant may file a Notice of Ap-
peal of such issues up to 20 days after: (1) re-
ceipt of an agency decision on the grievance
and expiration of the time during which the
union and the agency may move the matter
to the next stage of the grievance process; (2)
receipt of an arbitrator’s award; or (3) re-
ceipt of the decision of the FLRA on excep-
tions to the arbitrator’s award.

(c) The 20-day time limit within which a
notice of appeal must be filed will not be ex-
tended by the Commission unless, based
upon a written statement by the complain-
ant showing that he or she was not notified
of the prescribed time limit and was not oth-
erwise aware of it or that circumstances be-

yond his or her control prevented the filing
of a Notice of Appeal within the prescribed
time limit, the Commission exercises its
discrection to extend the time limit and ac-
cept the Appeal.’’

2. Appeals to the Commission should be
forwarded to the Director, Office of Review
and Appeals, Equal Employment Oppor-
tunity Commission, 2401 E Street, NW,
WASH DC 20507. Any statement or brief in
support of the appeal must be submitted to
the Commission with two copies to the Di-
rector, Equal Employment Opportunity
Compliance and Complaints Review Agency,
Department of the Army, ATTN: SFCR,
WASH DC 20310–1813, within 30 calendar days
of filing the Notice of Appeal.

3. Attorney fees are not allowable for age
discrimination complaints in the adminis-
trative process.

Docket Number

The docket number identified in the upper
right hand corner of page 1 of this letter
should be used on all correspondence to the
Director of Equal Employment Opportunity
or the Director, Equal Employment Oppor-
tunity Compliance and Complaints Review
Agency.

Sincerely,
(Signature block)

Figure L–4. Combined appeal rights

Combined Appeal Rights

(for allegations of age plus race, color, reli-
gion, sex, national origin, physical or men-
tal handicap, and/or reprisal)

Appeal Rights-Age Discrimination

1. An appeal may be filed with the Equal
Employment Opportunity Commission with-
in 20 calendar days of receipt of this decision.
The 20-day period for filing an appeal begins
on the date of receipt of this decision. The
appeal must be postmarked, or in the ab-
sence of a postmark, received by the Com-
mission within 20 calendar days of the date of
receipt of this decision. Statements or briefs
in support of the appeal may be submitted up
to 30 calendar days from the date the appeal
is filed. The regulation providing for appeal
rights, section 1613.233, title 29, Code of Fed-
eral Regulations (29 CFR 1613.233), is repro-
duced below pursuant to 29 CFR 1613.221(e).

‘‘Section 1613.233 Time limits.

(a) Except as provided in paragraph (c) of
this section, a complainant may file a notice
of appeal at any time up to 20 calendar days
after receipt of the agency’s notice of final
decision on his or her complaint. An appeal
shall be deemed filed on the date it is post-
marked, or, in the absence of a postmark, on
the date it is received by the Commission.
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Any statement or brief in support of the ap-
peal must be submitted to the Commission
and to the defendant agency within 30 cal-
endar days of filing the notice of appeal. For
purposes of this part, the decision of an
agency shall be final only when the agency
makes a determination on all of the issues in
the complaint, including whether or not to
award attoney fees or costs. If a decision to
award attorney’s fees or costs is made, the
decision will not be final until the procedure
is followed for determining the amount of
the award as set forth in § 1613.271(c).

(b) When issues of discrimination have
been raised in a negotiated grievance proc-
ess, a complainant may file a Notice of Ap-
peal of such issues up to 20 days after: (1) re-
ceipt of an agency decision on the grievance
and expiration of the time during which the
union and the agency may move the matter
to the next stage of the grievance process; (2)
receipt of an arbitrator’s award; or (3) re-
ceipt of the decision of the FLRA on excep-
tions to the arbitrator’s award.

(c) The 20-day time limit within which a
notice of appeal must be filed will not be ex-
tended by the Commission unless, based
upon a written statement by the complaint
showing that he or she was not notified of
the prescribed time limit and was not other-
wise aware of it or that circumstances be-
yond his or her control prevented the filing
of a Notice of Appeal within the prescribed
time limit, the Commission exercises its dis-
cretion to extend the time limit and accept
the appeal.’’

2. Appeals to the Commission should be
forwarded to the Director, Office of Review
and Appeals, Equal Employment Oppor-
tunity Commission, 2401 E Street, NW,
WASH DC 20507. Any statement or brief in
support of the appeal must be submitted to
the Commission with two copies to the Di-
rector, Equal Employment Opportunity
Compliance and Compliants Review Agency,
Department of the Army, ATTN: SFCR,
WASH DC 20310–1813, within 30 calendar days
of filing the Notice of Appeal.

3. Attorney fees are not allowable for age
discrimination complaints in the adminis-
trative process.

Appeal Rights—Other

1. An appeal may be filed with the Equal
Employment Opportunity Commission with-
in 20 calendar days of receipt of this decision.
The 20-day period for filing an appeal begins
on the date of receipt of this decision. The
appeal must be postmarked, or in the ab-
sence of a postmark, received by the Com-
mission within 20 calendar days of the date of
receipt of this decision. Statements or briefs
in support of the appeal may be submitted up
to 30 Calendar days from the date the appeal
is filed. The regulation providing for appeal
rights, section 1613.233, title 29 Code of Fed-

eral Regulations (29 CFR 1613.233), is repro-
duced below pursuant to 29 CFR 1613.221(e).

‘‘Section 1613.233 Time limits.

(a) Except as provided in paragraph (c) of
this section, a complaint may file a notice of
appeal at any time up to 20 calendar days
after receipt of the agency’s notice of final
decision on his or her complaint. An appeal
shall be deemed filed on the date it is post-
marked, or, in the absence of a postmark, on
the date it is received by the Commission.
Any statement or brief in support of the ap-
peal must be submitted to the Commission
and to the defendant agency within 30 cal-
endar days of filing the notice of appeal. For
purposes of this part, the decision of an
agency shall be final only when the agency
makes a determination on all of the issues in
the complaint, including whether or not to
award attorney fees or costs. If a decision to
award attorney’s fees or costs is made, the
decision will not be final until the procedure
is followed for determining the amount of
the award as set forth in § 1613.271(c).

(b) When issues of discrimination have
been raised in a negotiated grievance proc-
ess, a complaint may file a Notice of Appeal
of such issues up to 20 days after:

(1) Receipt of an agency decision on the
grievance and expiration of the time during
which the union and the agency may move
the matter to the next stage of the grievance
process; (2) receipt of an arbitrator’s award;
or (3) receipt of the decision of the FLRA on
exceptions to the arbitrator’s award.

(c) The 20-day limit within which a notice
of appeal must be filed will not be extended
by the Commission unless, based upon a
written statement by the complainant show-
ing that he or she was not notified of the pre-
scribed time limit and was not otherwise
aware of it or that circumstances beyond his
or her control prevented the filing of a No-
tice of Appeal within the prescribed time
limit, the Commission exercise its discretion
to extend the time limit and accept the Ap-
peal.’’

2. In lieu of an appeal to the Commission,
a civil action may be filed in an appropriate
United States District Court within 30 cal-
endar days of receipt of the decision.

3. If an appeal to the Commission is filed,
a civil action may be filed in a United States
District Court within 30 calendar days of re-
ceipt of the Commission’s final decision.

4. A civil action may also be filed any time
after 180 calendar days of the date of initial
appeal to the Commission, if a decision has
not been rendered.

5. If a civil action is filed, and complainant
does not have, or is unable to obtain the
services of a lawyer, the complainant may
request the court to appoint a lawyer to rep-
resent him/her. In such circumstances as the
court may deem just, the court may appoint

VerDate 25<JUN>98 22:04 Jul 26, 1998 Jkt 179123 PO 00000 Frm 00518 Fmt 8010 Sfmt 8010 Y:\SGML\179123T.XXX 1791230t PsN: 179123T



525

Department of the Army, DoD Pt. 588, App. M

a lawyer and may authorize the commence-
ment of the action without the payment of
fees, costs or security. Any such request must
be made within the above referenced 30-day
time limit for filing suit and in such form
and manner at the court may require.

6. Appeals to the Commission should be
forwarded to the Director, Office of Review
and Appeals, Equal Employment Oppor-
tunity Commission, 2401 E Street, NW,
WASH DC 20507. Any statement or brief in
support of the appeal must be submitted to
the Commission with two copies to the Di-
rector, Equal Employment Opportunity
Compliance and Complaints Review Agency
Department of the Army, ATTN: SFCR,
WASH DC 20310–1813, within 30 calendar days
of filing the Notice of Appeal.

Docket Number

The docket number identified in the upper
right hand corner of page 1 of this letter
should be used on all correspondence to the
Director of Equal Employment Opportunity
or the Director, Equal Employment Oppor-
tunity Compliance and Complaints Review
Agency.

Sincerely,
(Signature block)

APPENDIX M TO PART 588—ADDRESSES
AND GEOGRAPHIC JURISDICTION OF
EEOC DISTRICT OFFICES

Addresses and Geographic Jurisdictions of
EEOC District Offices

C–1. EEOC complaints examiners are as-
signed to hear discrimination complaints
from various district offices located through-
out the United States. When an EEO officer
must obtain the services of an EEOC com-
plaints examiner to conduct a hearing in ac-
cord with paragraph 2–13 (individual com-
plaints) or paragraph 3–6 (class action com-
plaints), he or she should contact the EEOC
district office with jurisdiction over the ac-
tivity.

C–2. The EEOC district offices are as fol-
lows:

Atlantic District Office

District Director, EEOC, Citizens Trust
Bldg., 10th Fl., 75 Piedmont Avenue, NE.,
Atlanta, Georgia 30335, (404) 212–6091, FTS
242–6091.

Geographic Jurisdiction: States of Georgia and
South Carolina.

Baltimore District Office

District Director, EEOC, 109 Market Pl.,
Suite 4000, Baltimore, Maryland 21201, (301)
962–3932, FTS 922–3932.

Geographic Jurisdiction: States of Maryland
and Virginia, District of Columbia, Europe.

Birmingham District Office

District Director, EEOC, 2121 Eighth Ave.,
North, Birmingham, Alabama 35203, (205)
254–1166, FTS 229–1166.

Geographic Jurisdiction: States of Alabama
and Mississippi.

Charlotte District Office

District Director, EEOC, 1301 East Morehead
Street, Charlotte, North Carolina 28204,
(704) 371–6437, FTS 672–6455.

Geographic Jurisdiction: State of North Caro-
lina.

Chicago District Office

District Director, EEOC, Federal Bldg.,
Room 930A, 536 S. Clark Street, Chicago,
Illinois 60605, (312) 353–2712, FTS 353–2713.

Geographic Jurisdiction: State of Illinois, ex-
cept counties of Alexander, Bond, Calhoun,
Clinton, Greene, Jackson, Jersey,
Macoupin, Madison, Monroe, Perry, Pu-
laski, Randolph, St. Clair, Union, and
Washington.

Cleveland District Office

District Director, EEOC, One Playhouse
Square, 1375 Euclid Avenue, Room 600,
Cleveland, Ohio 44115, (216) 522–7425, FTS
942–4784.

Geographic Jurisdiction: State of Ohio.

Dallas District Office

District Director, EEOC, 8303 Elmbrook Dr.,
2nd Floor, Dallas, Texas 75247, (214) 767–
7015, FTS 729–7015.

Geographic Jurisdiction: States of Oklahoma
and Texas counties of: Anderson, Archer,
Armstrong, Bailey, Baylor, Bell, Borden,
Bosque, Bowie, Briscoe, Brown, Callahan,
Camp, Carson, Cass, Castro, Cherokee,
Childress, Clay, Coke, Coleman, Collin,
Collingsworth, Comanche, Cooke, Coryell,
Cottle, Crath, Crosby, Dallas, Deafsmith,
Delta, Denton, Dickens, Donley, Ellis,
Falls, Fannin, Fisher, Floyd, Foard,
Franklin, Freestone, Garza, Glasscock,
Gray, Grayson, Gregg, Hale, Hall, Hamil-
ton, Hansford, Hardeman, Harrison, Hart-
ley, Haskell, Hemphill, Henderson, Hill,
Hood, Hopkins, Howard, Houston, Hunt,
Hutchinson, Irion, Jack, Jonson, Jones,
Kaufman, Kent, King, Knox, Lamar,
Lampasas, Leon, Limestone, Lipscomb,
Madison, Marion, McLennan, Mehannan,
Milam, Mills, Mitchell, Montague, Moore,
Morris, Motley, Nacogdoches, Navarro,
Nolam, Ochiltree, Oldham, Palo Pinto,
Panola, Parker, Parmer, Potter, Rains,
Randall, Regean, Red River, Robertson,
Rockwall, Runnels, Rusk, Scurry,
Shackelford, Shelby, Sherman, Smith,
Somervell, Stephens, Sterling, Stonewall,
Swisher, Tarrant, Taylor, Throckmorton,
Titus, Tom Green, Upshur, Van Zandt,
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Wheeler, Wichita, Wilbarger, Wise, Wood,
Young, Andrews, Cochran, Crane,
Culberson, Dawson, Ector, El Paso, Gaines,
Hockley, Hudspeth, Loving, Lubbock,
Lynn, Martin, Midland, Reeves, Terry,
Upton, Ward, Winkler, Yoakum.

Denver District Office

District Director, EEOC, 1531 Stout Street,
6th Floor, Denver, Colorado 80202, (303) 844–
2711, FTS 564–2771.

Geographic Jurisdiction: States of Colorado,
Wyoming, Montana, North Dakota, South
Dakota.

Detroit District Office

District Director, EEOC, McNamara Federal
Building, 477 Michigan Avenue, Room 1540,
Detroit, Michigan 48226, (313) 226–7636, FTS
226–7636.

Geographic Jurisdiction: State of Michigan.

Houston District Office

District Director, EEOC, 405 Main Street, 6th
Floor, Houston, Texas 77002, (713) 226–5601,
FTS 526–5601.

Geographic Jurisdiction: State of Texas, coun-
ties of: Angelina, Austin, Brazoria, Cham-
bers, Colorado, Fort Bend, Galverston,
Grimes, Hardin, Harris, Jasper, Jefferson,
Liberty, Matagorda, Montgomery, Newton,
Orange, Polk, Sabine, San Augustine, San
Jacinto, Trinity, Tyler, Walder, Waller,
Warton.

Indianapolis District Office

District Director, EEOC, Federal Building,
U.S. Courthouse, 46 E. Ohio Street, Room
456, Indianapolis, Indiana 46204, (317) 269–
7212, FTS 331–7212.

Geographic Jurisdiction: States of Indiana and
Kentucky.

Los Angeles District Office

District Director, EEOC, 3255 Wilshire Blvd.,
9th Floor, Los Angeles, California 90010,
(213) 798–3400, FTS 798–3400.

Geographic Jurisdiction: State of Nevada, and
California counties of: Los Angeles, San
Bernadino, Ventura, Kern, San Luis
Obispo, Santa Barbara, Orange, Riverside,
Imperial, San Diego.

Memphis District Office

District Director, EEOC, 1407 Union Avenue,
Suite 502, Memphis, Tennessee 38104, (901)
521–2617, FTS 222–2617.

Geographic Jurisdiction: States of Tennessee
and Arkansas.

Miami District Office

District Director, EEOC, Metro—Mall Build-
ing, 1 NE First Street, Miami, Florida
33132, (305) 350–4949, FTS 350–4491.

Geographic Jurisdiction: State of Florida, and
Panama Canal Zone.

Milwaukee District Office

District Director, EEOC, 310 West Wisconsin
Ave., Suite 800, Milwaukee, Wisconsin
53203, (414) 291–1111, FTS 362–1111.

Geographic Jurisdiction: States of Wisconsin,
Minnesota, and Iowa.

New Orleans District Office

District Director, EEOC, F. Edward Herbert
Federal Bldg., 600 South Street, New Orle-
ans, Louisiana 70130, (504) 589–3842, FTS
682–3842.

Geographic Jurisdiction: State of Louisiana.

New York District Office

District Director, EEOC, 90 Church St.,
Room 501, New York, New York 10007, (804)
441–3470, FTS 827–3470.

Geographic Jurisdiction: States of New York,
Connecticut, Rhode Island, Massachusetts,
New Hampshire, Vermont, Maine; and
Puerto Rico and the Virgin Islands.

Philadelphia District Office

Acting District Director, EEOC, 127 N. 4th
Street, Suite 300, Philadelphia, Pennsyl-
vania 19106, (215) 597–7784, FTS 597–7784.

Geographic Jurisdiction: States of Pennsyl-
vania, New Jersey, Delaware, and West
Virginia.

Phoenix District Office

District Director, 135 North Second Ave., 4th
Floor, Phoenix, Arizona 85003, (602) 261–
3882, FTS 261–382.

Geographic Jurisdiction: States of Arizona,
New Mexico, and Utah.

San Antonio District Office

District Director, EEOC, 727 East Durango,
Suite B–601, San Antonio, Texas 78206, (512)
229–6051.

Geographic Jurisdiction: State of Texas, coun-
ties of: Aransas, Atascosa, Bandera,
Bastrop, Bee, Bexar, Blanco, Brazos, Brew-
ster, Brooks, Burleson, Burnet, Caldwell,
Calhoun, Cameron, Comal, Conmcho,
Crockett, De Witt, Dimmit, Duval,
Dewards, Fayette, Frio, Gillespie, Goliad,
Gonzalos, Guadalupe, Hays, Hildalgo,
Jackson, Jeff Davis, Jim Hogg, Jim Wells,
Karnes, Kendall, Kenedy, Kent, Kerr,
Kimble, Kinney, Kleberg, La Salle, Lavaca,
Lee, Live Oak, Llano, Mason, Maverick,
Medina, Menard, McCulloch, McMullen,
Neuces, Pecos, Presidio, Real, Refugio, San
Patricio, San Saba, Scheleicher, Starr,
Sutton, Terrell, Travis, Uvalde, Val Verde,
Victoria, Washington, Webb, Willacy,
Williamson, Wilson, Zapata, Zavala.
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San Francisco District Office

District Director, EEOC, 10 United Nations
Plaza, 4th Floor, San Francisco, California
94102, (415) 556–0260, FTS 556–0260.

Geographic Jurisdiction: State of Hawaii, Pa-
cific Far East, and California counties of:
Colusa, Del Norte, Glenn, Humbott, Lake,
Marlin, Mendocino, Napa, San Francisco,
San Mateo, Solana, Sonoma, Trinity, Yolo,
Fresno, Inyo, Kings, Madera, Alameda, Al-
pine, Amador, Calaveras, Contra Costa,
Mono, San Joaquin, Stanislaus, Tuolumne,
Butte, El Dorado, Lassen, Modoc, Nevada,
Placer, Plumas, Sacramento, Shasta, Si-
erra, Siskiyou, Sutter, Tehama, Yung,
Monterey, Santa Clara, Santa Cruz.

Seattle District Office

District Director, EEOC, Arcade Plaza Build-
ing, 7th Floor, Seattle, Washington 98101,
(206) 442–0968, FTS 339–0968.

Geographic Jurisdiction: States of Washing-
ton, Oregon, Idaho, and Alaska.

St. Louis District Office

District Director, EEOC, Central West Plaza
Bldg., 4th Floor, 625 N. Euclid Street, St.
Louis, Missouri 63108, (314) 425–6585, FTS
279–6585.

Geographic Jurisdiction: States of Missouri,
Kansas, and Illinois counties of: Alexander,
Bond, Calhoun, Clinton, Greene, Jackson,
Jersey, Macoupin, Madison, Monroe, Perry,
Pulaski, Randolph, St. Clair, Union, Wash-
ington.

APPENDIX N TO PART 588—SAMPLE
ADVICE—MIXED CASES

N–1. The following advice should be at-
tached verbatim to all Army decisions on
personnel actions that are appealable to the
MSPB where the employee has raised the
issue of discrimination, either orally or in
writing, during the processing of the person-
nel action but prior to the Army decision to
effect that personnel action:

If you believe that this personnel action
discriminated against you on the basis of
your race, color, religion, sex, national ori-
gin, age, physical or mental handicap and/or
reprisal, you may file a complaint of dis-
crimination with the following person (activ-
ity EEO officer) or you may file an appeal
with the Merit Systems Protection Board, as
previously described. You may not, however,
file both. Should you elect to file a com-
plaint of discrimination, your complaint will
be processed in accordance with Equal Em-
ployment Opportunity Commission regula-
tions at section 1613.401, title 29, Code of Fed-
eral Regulations (29 CFR 1613.401.) Should
you elect to file an appeal, your appeal will
be processed in accordance with MSPB regu-
lations at 5 CFR 1201.

N–2. The following advice is applicable to
mixed case complaints and should be at-
tached to all decisions where the Army re-
jects the complaint pursuant to 29 CFR
1613.405(a) (that is, where the complainant
has previously appealed the matter which
forms the basis of the complaint to the
MSPB):

Should you wish to proceed further with
this matter, you must bring the allegations
of discrimination contained in this rejected
complaint to the attention of the MSPB as
part of your appeal, pursuant to 5 CFR
1201.155.

N–3. The following advice is applicable to
mixed case complaints filed on or after May
2, 1983, and should be attached to all deci-
sions where the Army canceled the com-
plaint pursuant to 29 CFR 1613.405(b) (that is,
where the Army learns, after accepting a
complaint, that the complainant previously
filed an appeal on the same matter with the
MSPB):

Should you wish to proceed further with
this matter, you must bring the allegations
of discrimination contained in this canceled
complaint to the attention of the MSPB as
part of your appeal to them, pursuant to 5
CFR 1201.155.

N–4. The following advice shall be made a
part of all letters notifying the complainant
of the acceptance of a mixed case complaint
for processing pursuant to 29 CFR 1613.405(e):

Your complaint shall be processed in ac-
cordance with 29 CFR 1613.405(e) of Equal
Employment Opportunity Commission
(EEOC) regulations. If you do not receive a
final agency decision on this complaint with-
in 120 calendar days of the date of the filing
of this complaint, you may appeal the mat-
ter to the Merit Systems Protection Board
at any time thereafter, up to, but not later
than, 1 year from the filing of the complaint,
or you may file a civil action, as specified at
29 CFR 1613.417(g). If you are dissatisfied
with the Army’s eventual decision on this
complaint, you may appeal that decision to
the MSPB (not the EEOC) within 20 calendar
days of receipt of the decision.

N–5. The following advice shall be made a
part of the letter notifying the complainant
of the proposed disposition of a mixed case
complaint:

If you are dissatisfied with this proposed
disposition, you are entitled to request a
final discision (without a hearing by the
EEOC) from the Secretary of the Army or his
or her designee. If, thereafter, you should be
dissatisfied with that final decision, you may
appeal that decision to the MSPB within 20
calendar days of receipt of that decision. You

VerDate 25<JUN>98 22:04 Jul 26, 1998 Jkt 179123 PO 00000 Frm 00521 Fmt 8010 Sfmt 8010 Y:\SGML\179123T.XXX 1791230t PsN: 179123T



528

32 CFR Ch. V (7–1–98 Edition) Pt. 588, App. O

may, in connection with any such appeal, re-
quest a hearing before the MSPB. In addi-
tion, if the Army’s final decision has not
been issued within 120 calendar days of the
date on which you originally filed your com-
plaint, you may appeal directly to the MSPB
(not the EEOC) at the expiration of 120 cal-
endar days, up to 1 year after filing the com-
plaint. You may also file a civil action in
Federal District Court within 30 calendar
days of receipt of the final Army decision, if
you do not file an appeal with the MSPB.

N–6. The following advice shall be made a
part of the letter notifying the complainant
of the final agency decision on a mixed case
complaint:

If you are dissatisfied with this decision
you have the right to appeal the matter to
the Merit Systems Protection Board (not the
Equal Employment Opportunity Commis-
sion), within 20 calendar days of receipt. You
also have the right to file a civil action in
Federal District Court within 30 calendar
days of receipt of this decision and as further
described at 29 CFR 1613.417(a).

N–7. The following advice shall be made a
part of the letter notifying the complainant
of the cancellation pursuant to 29 CFR
1613.406(a)(2). This applies when a complaint
on a proposal to take an appealable action is
canceled because the complainant has subse-
quently filed an appeal with the MSPB on
the agency decision to effect that proposal):

The allegation(s) of discrimination con-
tained in this canceled complaint should be
raised with the MSPB in connection with
your pending appeal of the Army’s decision
to effect the action which formed the basis of
this complaint.

APPENDIX O TO PART 588—GLOSSARY

Section I

Abbreviations

ADO—alleged discriminating official
CIVPERCEN—U.S. Army Civilian Personnel

Center
CPO—civilian personnel officer
DA—Department of the Army
EEO—equal employment opportunity
EEOC—Equal Employment Opportunity

Commission
EEOCCRA—Equal Employment Opportunity

Compliance and Complaints Review Agen-
cy

FLRA—Federal Labor Relations Authority
MACOM—major Army command
MSPB—Merit Systems Protection Board
NAF—nonappropriated fund
ROI—report of investigation
SJA—Staff Judge Advocate
USACARA—U.S. Army Civilian Appellate

Review Agency

Section II

Terms

Activity Commander. The Army Commander
who has delegated appointing authority for
the civilian work force and has a CPO, a
labor counselor, and an EEO officer available
for advice.

Age discrimination. A claim of discrimina-
tion based on age by an individual who is at
least 40 years of age at the time of the al-
leged discriminatory act.

Agent of the class. A member of a class who
files the complaint and acts for the class
during the processing of the class complaint.
This person alleges that an Army personnel
practice or policy discriminates against the
class on the basis of race, color, religion, sex,
national origin, age, physical or mental
handicap, and/or reprisal.

Alleged discriminating official. A person
identified or implicated by the complainant
as responsible for the specific act or policy
alleged to be discriminatory.

Allegation of reprisal. A claim of restraint,
interference, coercion, discrimination, or re-
taliation in connection with presenting or
processing a complaint. Reprisal claims can
be brought by complainants, their represent-
atives, witnesses, and personnel involved in
the complaint process.

Arbitration. The final resolution of a griev-
ance filed under a negotiated grievance pro-
cedure by an impartial person (an arbitrator)
selected by labor and management. If allega-
tions of discrimination are not excluded
from a negotiated grievance procedure, they
may be filed under such procedure and even-
tually may be decided through arbitration.
An employee cannot individually invoke ar-
bitration. Only labor and management may
invoke arbitration to resolve a grievance.

Civilian personnel officer. The individual
who is designated by the commander to ad-
minister the civilian personnel program.

Class. A group of Army employees, former
Army employees, or applicants for Army em-
ployment, who allege that they have been,
are being, or may be adversely affected by an
Army personnel management policy or prac-
tice which the Army has authority to re-
scind or modify. The policy or practice must
allegedly discriminate against the group
based on their common race, color, religion,
sex, national origin, age, physical or mental
handicap, and/or reprisal.

Class complaint. A written discrimination
complaint filed on behalf of a class by the
agent of the class alleging that an Army per-
sonal policy or practice discriminates
against the class, and fulfills all of the fol-
lowing elements:

a. The class is so numerous that a consoli-
dated complaint of the class is impractical.

b. There are questions of fact common to
the class.
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c. The individual claim of discrimination
of the agent of the class is typical of the
claims of the class.

d. The agent of the class, and his or her
representative, if any, will fairly and ade-
quately protect the interests of the class.

Complainant. An Army employee, a former
Army employee, or an applicant for Army
employment who files a formal complaint of
discrimination based on his or her race,
color, religion, sex, national origin, age,
physical or mental handicap, and/or reprisal.

Complaints examiner. An official assigned by
the EEOC to hold hearings on formal com-
plaints of discrimination and otherwise proc-
ess individual and class complaints for the
EEOC.

Director of Equal Employment Opportunity.
The official designated by the Secretary of
the Army, to administer the Army’s EEO
program in accordance with 29 CFR 1613.204.

Discrimination. Any act or failure to act,
impermissibly based in whole or in part on a
person’s race, color, religion, national origin,
sex, age, physical or mental handicap, and/or
reprisal; that adversely affects privileges,
benefits, working conditions; results in dis-
parate treatment; or has a disparate impact
on employees or applicants.

Equal Employment Opportunity Commission.
The Federal agency responsible for issuing
policy and regulations on the discrimination
complaint system established by an agency
in the Federal service. The EEOC holds hear-
ings and makes findings and recommenda-
tions. The EEOC Office of Review and Ap-
peals makes final decisions on discrimina-
tion complaints that have been appealed. It
also reviews, upon request, decisions of nego-
tiated grievances and Merit Systems Protec-
tion Board appeals if they include issues of
discrimination.

Equal Employment Opportunity Compliance
and Complaints Review Agency. The Army Or-
ganization responsible for the management
of the Army’s EEO complaint system.
EEOCCRA also prepares the final Army deci-
sion in EEO complaints for the approval and
signature of the Secretary of the Army or
his or her designee.

EEO counselor. An Army employee (or an
employee of a serviced Department of De-
fense activity), working under the direction
of the EEO officer, who makes informal in-
quiries and seeks resolution of informal com-
plaints. EEO counselors may be assigned to
full-time or part-time EEO counselor posi-
tions or be given collateral EEO duties and
responsibilities. (In the latter case, the EEO
counseling duties are officially added to the
counselor’s position description). In perform-
ing the EEO functions, the counselor is guid-
ed by the EEO officer.

EEO officer. The individual designated by
the Activity Commander to administer the
activity’s EEO Program. This includes man-
aging and operating the complaint process-

ing system, supervising EEO counselors, and
advising the Activity Commander on the
proposed disposition of complaints.

Federal Labor Relations Authority. The Fed-
eral agency responsible for deciding appeals
of arbitration awards filed by a union or an
agency regarding grievances filed under the
negotiated grievance procedure.

Final Army decision. The decision, with or
without a hearing, of the Army on a com-
plaint of discrimination.

Formal individual discrimination complaint.
A written complaint (ordinarily, a DA Form
2590–R) filed under this regulation, alleging
that a specific act of discrimination or re-
prisal has taken place that is personal to the
individual.

Handicapped person. a. A person who—
(1) Has a physical or mental impairment

which substantially limits one or more of
such person’s major life activities.

(2) Has a record of such an impairment.
(3) Is regarded as having such an impair-

ment.
b. Physical or mental impairment.
(1) Any physiological disorder or condition,

cosmetic disfigurement, or anatomical loss
affecting one or more of the following body
systems:

(a) Neurological.
(b) Musculoskeletal.
(c) Special sense organs.
(d) Cardiovascular.
(e) Reproductive.
(f) Digestive.
(g) Genito-urinary.
(h) Hemic and lymphatic.
(i) Skin.
(j) Endocrine.
(2) Any mental or psychological disorder,

such as mental retardation, organic brain
syndrome, emotional or mental illness, and
specific learning disabilities.

c. Major life activities. Functions include
caring for oneself, performing manual tasks,
walking, seeing, hearing, speaking, breath-
ing, learning, and working.

d. Has a record of such an impairment. The
person has a history of, or has been classified
(or misclassified) as having, a mental or
physical impairment that substantially lim-
its one or more major life activities.

e. Is regarded as having such an impair-
ment. This term is defined as one of the fol-
lowing:

(1) A physical or mental impairment that
does not substantially limit major life ac-
tivities but is treated by an employer as con-
stituting such a limitation.

(2) A physical or mental impairment that
substantially limits major life activities
only as a result of the attitude of an em-
ployer toward such impairment.

(3) None of the impairments defined in (2)
above but is treated by an employer as hav-
ing such an impairment.
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Informal individual discrimination complaint.
A matter of alleged discrimination which is
brought to the attention of an EEO coun-
selor by an aggrieved person before a formal
discrimination complaint is filed. Contact
with the EEO counselor may be oral or in
writing.

Investigative report. In the Army, the report
of investigation prepared by a USACARA in-
vestigator after the filing of a formal EEO
complaint.

Labor counselor. An attorney working in
the legal office servicing an activity who ad-
vises and represents the Activity Com-
mander in labor matters, to include EEO
complaints.

Merit Systems Protection Board. The Federal
agency responsible for deciding appeals of
personnel actions and mixed case com-
plaints.

Mixed case complaint. A complaint involv-
ing an action appealable to MSPB which al-
leges that the action was taken because of
discrimination. Actions appealable to the
MSPB include removals, demotions, suspen-
sions for more than 14 days, reductions-in-
force, and furloughs for 30 days or less.

Mixed case appeals. An appeal filed with the
MSPB which alleges that an Army action re-
sulted, in whole or in part, because of dis-
crimination on the basis of race, color, reli-
gion, sex, national origin, mental or physical
handicap, age, and/or reprisal, or alleges that
such Army action resulted in sex-based wage
discrimination.

Negotiated grievance procedure. A grievance
procedure contained in a collective bargain-
ing agreement negotiated between the Army
and a recognized labor organization. An alle-
gation of discrimination may be processed
under a negotiated grievance procedure as
provided for by section 7121(d), title 5, United
States Code. Unless specifically excluded by
agreement between labor and management,
an allegation of discrimination may be proc-
essed under a negotiated grievance procedure
or this regulation, but not both.

Notice of proposed disposition. The notifica-
tion from the commander to the complain-
ant, after an informal adjustment attempt,
of his or her findings and disposition of the
complaint. The notice advises the complain-

ant of the right to request a final Army deci-
sion, with or without a hearing, from the De-
partment of the Army.

Qualified handicapped person. With respect
to employment, a handicapped person who,
with or without reasonable accommodation,
can perform the essential functions of the
position in question without endangering the
health and safety of himself, herself, or oth-
ers and who, depending upon the type of ap-
pointing authority being used, either—

a. Meets the experience or education re-
quirements (which may include passing a
written test) of the position in question.

b. Meets the criteria for appointment
under one of the special appointing authori-
ties for handicapped persons.

Remedial action. May include, but is not
limited to, retroactive appointment or pro-
motion, back pay, attorney fees and/or costs,
cancellation of an unwarranted personnel ac-
tion, or expunction from the Army’s records
of any reference to, or any record of, an un-
warranted disciplinary action that is not a
personnel action.

Reportable contact. A reportable contact is
any contact with an EEO counselor by an ag-
grieved person who alleges discrimination on
the bases of race, color, religion, sex, age,
mental or physical handicap, national origin,
or reprisal.

Sexual harassment. Unwelcome sexual ad-
vances, requests for sexual favors, and/or
other verbal or physical conduct of a sexual
nature when one or more of the following oc-
curs:

a. Submission to such conduct is made ei-
ther explicitly or implicitly a term or condi-
tion of an individual’s employment.

b. Submission to or rejection of such con-
duct by an individual is used as the basis for
employment decisions affecting such individ-
ual.

c. Such conduct has the purpose or effect
of unreasonably interfering with an individ-
ual’s work performance or creating an in-
timidating, hostile, or offensive work envi-
ronment.

U.S. Army Civilian Appellate Review Agency.
The Army organization that investigates and
makes recommendations on formal EEO
complaints filed against the Army.
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